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PLAINTIFFS' OPPOSITION TO MOTION FOR CLARIFICATION 
I. 
INTRODUCTION 


After participating for over six months in the design, development, and pilot of the Monitor's case review compliance evaluation (called the Community Service Review (CSR)), the defendants informed the Court just weeks before the Monitor was scheduled to begin her evaluation that they would seek to enjoin the review.
  On August 20, 2010, the defendants filed a Motion to Clarify (Doc. 502), requesting that the Monitor's review be permanently halted, and, instead, that she design an entirely different process consistent with the defendants' preferences.  
Because the Monitor has the authority under the Judgment to assess compliance and because under the Judgment the defendants' quality improvement strategies cannot be used to determine compliance, it is necessary and appropriate for the Monitor to develop her own process and protocol for evaluating their implementation of the Judgment.  The case review that she has developed is a well-accepted process for evaluating compliance, and has been successfully and effectively used by courts and court monitors in other cases.  Therefore, the defendants' last minute effort to derail the Monitor's compliance review should be denied.    

II.
THE COURT MONITOR HAS THE AUTHORITY TO EVALUATE COMPLIANCE WITH THE JUDGMENT.

A.
The Court Monitor Has the Explicit Authority Under the Judgment to Evaluate Compliance.
Although they cite no cases nor even discuss the provisions of the Judgment authorizing the Monitor to evaluate compliance with the Court's orders, the defendants suggest that the CSR is ultra vires.  Defs' Memorandum (Defs' Mem.) at 9, nn. 4-5. But the defendants' challenge to the Monitor’s authority to conduct the client review is directly contrary to the plain language of the Court’s Judgment.  The Judgment of the Court, issued on July 16, 2007, created a Court Monitor to oversee implementation of the Judgment and clearly instructed the Monitor to “independently review the Defendants’ compliance with [the] Judgment.”  Judgment ¶ 48(a)(3) (emphasis added).   This authority plainly encompasses the power to review the adequacy and effectiveness of the services, service planning, programs, and processes that the defendants have instituted to comply with the Judgment.
   Accordingly, among the powers specifically granted to the Monitor is the authority to assess compliance and to determine the most appropriate methods for doing so.  
Moreover, the power of the Monitor to perform the review is also inherent in the language of a separate and independent provision of the Judgment directing the Monitor to “take whatever actions are useful to facilitate the timely implementation of this Judgment.”  Judgment ¶ 48(a)(7).  This broad grant of authority to facilitate implementation of the Judgment necessarily includes the power to review and assess the adequacy of the actions taken by the defendants pursuant to the Judgment.  Courts routinely interpret broad grants of discretionary authority, such as that provided for in the Judgment, to permit client reviews and other investigative tasks necessary to implement a court-ordered remedy.  See, e.g., New York State Ass’n for Retarded Children, Inc. v. Carey, 596 F.2d 27, 33, 37 (2nd Cir. 1979), cert. denied, 444 U.S. 836 (1979) (finding that flexibility inherent in grant of authority to review panel to monitor compliance and recommend remedial steps required the court to enforce the panel’s request for hiring of supervisory board staff at state mental health facility even though consent judgment did not explicitly provide for such a staff).  Here, the Monitor’s case review compliance evaluation will facilitate implementation of the Court’s Judgment and help to ensure that class members are receiving the necessary services.  Therefore, the Monitor's proposed compliance review falls squarely within the powers granted to the Monitor under the Judgment.  See Negron-Almeda v. Santiago, 528 F.3d 15, 23 (1st Cir. 2008).
B.
Court Agents, Like the Monitor in This Case, Have Broad Discretion to Determine a Compliance Evaluation Process. 

The authority for the Monitor to perform the client review, paid for by the defendants, also is firmly within the scope of the Court’s inherent equitable power.  Federal courts have the power to enforce their orders, including by appointing a third party to monitor compliance.  See United States v. Yonkers Board of Ed., 29 F.3d 40, 44 (2nd Cir. 1994) (“The power of the federal courts to appoint special masters to monitor compliance with their remedial orders is well established.”) (citations omitted); Ruiz v. Estelle, 679 F.2d 1115, 1161 (5th Cir. 1982)¸ amended in part, vacated in part, 688 F.2d 266 (5th Cir. 1982) (“The power of a federal court to appoint an agent to supervise the implementation of its decrees has long been established.”) (citations omitted).

The appointment of a monitor to supervise compliance with the Court’s Judgment by, among other things, undertaking a client review is a valid exercise of that power.
  While a federal court cannot grant to a monitor the authority to force a party to comply with orders, it may, as here, empower monitors or those acting on its behalf to observe and investigate a party’s compliance.
  Id. at 545; see also Sukumar v. Direct Focus, Inc., 2009 WL 3326430 at *1 (9th Cir. Oct. 16, 2009) (finding that special master who investigated noncompliance by performing inspections, taking evidence, and consulting experts did not exceed his authority).

C.
Court Monitors Have Used a Wide Variety of Methods, Including Case Reviews, to Evaluate Compliance with Court Orders. 

Courts routinely affirm a monitor or special master’s authority to evaluate the defendants' compliance with a court order.  A federal court recently ordered a monitor to conduct on-site client case reviews and submit reports of her findings to ensure compliance with a consent decree regarding the rights of residents of a state-run retardation facility.  United States v. Tennessee, 2010 WL 1212076 at *1-2, 12 (W.D. Tenn. Feb. 16, 2010).  As more fully described below, see Sections IV and V(B) infra, court monitors have frequently used a case review process, and the CSR protocol in particular, to evaluate compliance with system reform injunctions involving persons with disabilities and specifically children with Serious Emotional Disturbance (SED).
Courts have likewise upheld a broad range of methods to review compliance in the post-judgment context.  For instance, in Halderman v. Pennhurst State School & Hospital, 995 F. Supp 534, 537, 545, 548 (E.D. Pa. 1988), the special master conducted a comprehensive review of individual class members to determine if they were receiving court-mandated services, submitted reports on findings to the court, supervised transition of class members into suitable living arrangements, and assisted in the development and approval of a plan for investigation of incidents involving the safety and well-being of class members.  In New York State Ass’n for Retarded Children v. Carey, 706 F.2d 956, 963 (2d Cir. 1983), cert. denied, 464 US 915 (1983), the court-appointed evaluators (the Willowbrook Review Panel) interviewed residents and employees of a mental retardation institution, required the state defendants to submit reports necessary to assist the Panel, compiled periodic reports on compliance, and made recommendations regarding compliance.  In Gary W. v. State of Louisiana, 601 F.2d at 245; Gary W. v. State of Louisiana, 861 F.2d 1366, 1368 (5th Cir. 1988), the Special Master acted as fact finder, monitor and hearing officer, and submitted reports and made recommendations as to the abuse and neglect of class members.  And in Ruiz v. Estelle, 679 F.2d at 1162, the monitor conducted interviews of prison staff members and inmates, and required written reports from prison staff members.  
Perhaps most significantly, this court has employed a case review process to evaluate compliance in a similar case involving services to persons with disabilities.  Rolland v. Patrick, 483 F.Supp.2d 107 (D. Mass. 2007) (requiring monitor to conduct active treatment compliance reviews); see also Doc. 439 (appointing Monitor – May 16, 2007), Doc. 456 (approving compliance standards – August 2, 2007), and electronic order (approving case review protocol instrument – December 11, 2007).  Thus, even if the Monitor's authority to conduct a case review of the adequacy and effectiveness of services provided to class members was not explicitly addressed in the Court's Judgment, as it is here, the Monitor's professional decision to use a case study method, to adopt the CSR for this lawsuit, and to create a protocol and process for evaluating the implementation of the new mental health service system fall well within the permissible bounds of tasks appropriately delegated to a court-appointed monitor.

III.
THE COURT MONITOR MUST ESTABLISH A COMPLIANCE EVALUATION PROCESS IN THIS CASE. 
The defendants' Motion rests entirely on two premises: (1) that their semi-annual status reports are the best and the only necessary method for assessing compliance with the Judgment and federal law; and (2) that their data collection and quality improvement processes are more than sufficient to ensure that the services and service system required by the Judgment are functioning appropriately.  Defs' Mem. at 3-4.  Because both of these premises are fundamentally flawed, the Court should reject the defendants' attempt to commandeer the compliance process and marginalize the role of the Monitor.
  Instead, the Court should approve the Monitor's use of a case review process to measure compliance, which is both her duty under the Judgment and a professionally-appropriate method for fulfilling that duty. 

A.
The Defendants' Status Reports Are Not the Sole or Even Primary Method of Evaluating Compliance with the Judgment. 

The defendants claim that their semi-annual status reports required by ¶ 47(b) of the Judgment are the sole method the Monitor should use to evaluate compliance.  Defs' Mem. at 3, 11.   Since they author these reports and since they have complete control of the information presented in these reports, this argument would effectively place them in charge of determining what is relevant to assess compliance.  But the Judgment envisioned an independent Monitor who would "independently review the Defendants’ compliance with [the] Judgment.”  Judgment ¶ 48(a)(3).  Relegating the Monitor to a role where she is limited to evaluating a report presented by the defendants, with the information that they provide and in the form that they provide it, is plainly inconsistent with the Judgment's emphasis on independence.  

Moreover, the defendants' status reports fail to provide any information on numerous provisions and key requirements of the Judgment.  For instance, although the Judgment describes a detailed set of responsibilities for the care coordinator, see Judgment, ¶ 21, their reports do not even address this paragraph.  See e.g. Report on Implementation, June 1, 2010 (Doc. 491) at 21-23, 29-42.   Similarly, the Judgment includes a long list of who should participate on the Individual Care Team and a precise description of how the team should function, see Judgment, ¶¶ 23-25, but no information at all is provided on this obligation.  Id.  The Judgment, ¶¶ 28-29, sets forth the elements and purposes of the care plan, but the reports also ignore this obligation.  Id.   Finally, despite repeated references in the Judgment to wraparound principles, see Judgment, ¶ 22, the defendants' reports do not provide any data on whether and the extent to which these principles are being implemented.
  Id.  

Finally, even when their status reports do address an obligation under the Judgment, the reports simply state whether a particular task or activity has been completed.  They never discuss the impact or outcomes of the task, nor even whether the completion of the task leads to the achievement of the overall goal of this lawsuit: the provision of medically-necessary services to all children with SED who need them to prevent or ameliorate their disabling conditions.  For instance, their reports state only that a screening procedure is in place, but make no mention of whether a positive screen leads to a mental health evaluation.  See Report of June 1, 2010 at 15-16.  Similarly, their reports state only that a CANS assessment process is in place and clinicians have been trained, but make no mention whether a child who has been determined to have SED and a significant level of functional limitations under the CANS actually receives the necessary treatment.  Id. at 18-20.  Perhaps most significantly, the reports note that all remedial services, except Crisis Stabilization, have been implemented, but contain no information whatsoever about whether all children who need home-based services receive them, even though the Judgment explicitly mandates that such information be collected.  Id. at 24-26; Judgment, ¶ 46(d).   
The Court need not decide at this time the precise standard for determining compliance with each provision of its Judgment, nor establish the data, information, and methods necessary for assessing compliance.  This may be better left to the parties, at least in the first instance.  But it can and should reject the notion that the defendants' status reports are the sole or even primary mechanism for evaluating compliance and that the Monitor can do no more than make compliance judgments resting entirely on these reports. 

B.
The Defendants' Quality Improvement Strategies Are Not Sufficient to Measure Whether the Services and Service System Ordered by the Court Are Functioning Appropriately and Effectively.
 In deference to the defendants, the Court adopted their proposed order with respect to quality management and evaluation.
    See Rosie D. v. Patrick, 474 F. Supp. 2d 238, 239 (D. Mass. 2007).  As a result, there are no specific quality measurements or performance strategies required by the Judgment.  To the extent that certain data elements are required, the defendants are not mandated to use this information to measure, evaluate, or improve their service system.  Judgment, section E(2), ¶¶ 40-46.  In fact, the Judgment appears to bar the Court and its Monitor from using this quality outcome data to assess compliance.    
Moreover, although the defendants have voluntarily adopted two components of the Wraparound Fidelity Assessment Process, they significantly restricted or altered their intended use, thereby impacting both the utility and the integrity of the information obtained.
  See Affidavit of Dr. Robert Friedman, attached as Ex. 1.  Significantly, the Monitor was not involved in developing the defendants' quality improvement strategies, cannot assume they will continue, and cannot rely upon them to assess system performance. 
The other key quality strategy adopted by the defendants – using CANS data to assess service impact – is not yet in its infant stage.  Although the defendants initiated the CANS process in November 2008, and although they allegedly have collected almost 20,000 CANS instruments, they have not issued a single report or described a single outcome in the past two years based upon CANS data.  There is no information whatsoever on the strengths and needs of the children served by the new remedial services, let alone whether the services have had any impact on those needs and functioning.  While this information hopefully will be available in the next year, the Monitor cannot stand by idly waiting another year for this data, nor assume that it will ultimately be useful to her in performing her duties.
  Even when CANS data becomes available, it will not obviate the need for case reviews nor replace their importance in evaluating compliance.  See Friedman Aff., ¶ 21.
But the most compelling reason why the Monitor cannot use the defendants' quality strategies to perform her responsibility in assessing compliance is the plain provision of the Judgment – which the defendants proposed – that precludes any outcome measure from being used to evaluate compliance.  Judgment, ¶ 46(e)-(f).  Thus, the defendants' claim that the Monitor and the Court should look to the defendants' own quality improvement indicators to assess the adequacy and effectiveness of the service system, see Defs' Mem. at 8-11, is belied by their own proposed limitation in the Judgment.  Therefore, the Monitor needs her own compliance review process.
C. 
Since The Judgment Does Not Establish a Compliance Evaluation Process, The Monitor Must Create One. 
Under the Judgment, the Monitor has the duty to independently assess compliance with the Court's order.  Based upon her professional experience in managing state service systems and her experience as a defendant in two children's mental health cases in Connecticut, she knows full well that any meaningful evaluation of compliance must review whether services, programs, processes, and system are functioning appropriately and effectively.  She has determined, after consultation with several national evaluation experts, system administrators, and other court monitors, that a client review approach to evaluating compliance is appropriate and has been employed successfully in numerous other cases.  Since the defendants have chosen not to include a case review process in their quality assurance system, and have intentionally excluded all outcome measures that they have available from any compliance assessment process, the Monitor had no choice but to develop her own case review protocol.  That she did so in consultation with the parties, based upon a proven protocol used successfully in other states, demonstrates both the reasonableness of her approach and the appropriateness of her final instrument. 
IV.
THE MONITOR'S USE OF A CASE REVIEW PROCESS AS PART OF HER COMPLIANCE EVALUATION PROCESS IS REASONABLE. 
A.
Case Reviews Are a Useful and Proven Method of Evaluating Whether Service Systems for Persons with Disabilities Are Functioning Effectively. 
A case review, like the one proposed by the Court Monitor, offers the Court accurate, reliable, and useful information about whether the service needs of class members are being met and whether the children's mental health system required by the Judgment is being implemented appropriately.   The case review method provides extensive data system performance and service delivery.  Friedman Aff., ¶¶ 8-9.   Equally importantly, these reviews can provide the Court with an external, independent assessment of the extent to which service delivery is consistent with professional standards and in compliance with the Court's Judgment.   See Affidavit of Dr. Ivor Groves, ¶ 19, attached as Exhibit 2.
Case reviews are valuable in all stages of service delivery, but particularly so in the context of nascent service systems.  In these instances, detailed information and performance data is especially useful in evaluating how well the new components of the system are working, and where adjustments are needed to ensure that children and families are effectively served.  Friedman Aff., ¶ 10.   

Case reviews are designed to consistently and reliably gather information through the use of trained interviewers and data collectors.  Friedman Aff., ¶ 9.  They employ a specific methodology, designed in the context of the system to be reviewed, and laid out in detail according to a protocol instrument or tool.  Groves Aff., ¶ 19.  The version of the Community Service Review (CSR) selected by the Monitor, and tailored for use in this litigation, represents a significant improvement over the original Quality Service Review (QSR) process, since it includes far greater emphasis on the training, credentialing, and coaching of the interviewers.  Friedman Aff., ¶ 25.
Case reviews offer a number of distinct and important benefits.  First, they are designed to systematically gather detailed information from multiple informants, including team members, state agency personnel, and the children and families served.  Friedman Aff., ¶¶ 12-13.  This ensures that all evidence of performance is not limited to one source, but instead is validated from various competing perspectives.
     
Second, case reviews use a flexible interview structure, ensure that only qualified and certified reviewers gather data, and focus data collection on a wide range of actions and interventions.  Unlike survey techniques employed by the WFI 4.0, where all questions are determined in advance and where responses are limited to numerical ratings, reviews allow for open-ended responses and follow-up questions.  Id., ¶¶ 12, 17.   

Third, case reviews generate detailed data that cannot be gathered in any other way.  Friedman Aff., ¶¶ 22, 28.  The resulting information is unique to each youth and family, yet indicative of patterns and themes that are commonly experienced within the service system.  Id., ¶ 22.  

Fourth, case reviews can also expose inconsistencies between documentation and practice not discernible by a specific set of survey questions.  Groves Aff., ¶¶ 16-17.  This data is critical to the Monitor’s efforts to independently evaluate the provision of remedial services and to measure compliance with the Judgment.

Finally, case reviews provide a useful method for assessing the roles and actions of various team members involved in the delivery and coordination of services – a central element in assessing high-fidelity wraparound services such as those required by the Judgment.
  Friedman Aff., ¶ 19.  As a result, case reviews are a uniquely comprehensive and proven process for evaluating the operation, implementation, and effectiveness of a human service system like the one required by the Judgment in this case.
The defendants rely heavily upon an article written by a researcher from the University of South Florida (USF) that evaluated the old QSR protocol document.  See Defs' Mem. at 6-8; Ex . 3 to Sherwood Aff. at 9-10 (Doc. 503-4).  But the defendants provide no evidence of any professional assessment of the CSR which the Monitor proposes to use in this case, nor even acknowledge the clear differences between the protocols.  Friedman Aff., ¶ 24.  Not only was the USF evaluation done on another instrument, it was done in a context that asked whether the instrument was a cost-effective method for evaluating all systems of care in Florida.  Id.  Although the evaluation did not recommend adoption of the old QSR as standard evaluation process, due primarily to its comprehensiveness, intensity, and cost, it simultaneously concluded that the QSR was an effective and useful process for assessing compliance with a court judgment involving services to children in Broward County.  Id.; Groves Aff. 26.  As discussed in more detail in the affidavit of Dr. Friedman who supervised the USF evaluation, the defendants' efforts to rely upon this evaluation report to challenge the Monitor's compliance review in this case is misplaced and unconvincing.  Id.   
B.
Case Reviews Are a Common Method that Courts Employ to Determine Compliance with Their Orders.
Case reviews are routinely used to examine the consistency of service provision with system values, principles and court-ordered requirements.  Courts have relied upon case reviews as a way to measure compliance with legal and programmatic standards, and to assess the effectiveness of services delivered to class members.  Case reviews have been used to prove violations of federal law and to assess compliance with court orders in federal civil rights cases involving persons with disabilities in numerous jurisdictions, including among others, Alabama, Arizona, California, Connecticut, District of Columbia, Florida, Hawaii, Illinois, Louisiana, New Mexico, New York, North Carolina, Pennsylvania, and Texas.  Particularly in the context of class action system reform litigation involving adults and children with disabilities, case reviews have played a critical role in evaluating the availability, quality and impact of remedial services, while also identifying areas where further corrective actions are required to achieve compliance.  Groves Aff., ¶¶ 14, 26.  For this reason, experts have repeatedly counseled that a case review methodology is necessary to inform the monitoring activities required by the remedial plan and to aid in evaluating compliance with the terms of the Judgment.  Friedman Aff., ¶ 11.

The CSR selected by the Monitor is a reasonable form of case review, and appropriate for the purpose of measuring compliance with the Court’s judgment.  Friedman Aff., ¶ 28.  Similar versions, developed by Human Systems and Outcomes, have been used in lawsuits in other States, including Alabama, Arizona, Florida, Hawaii, and Washington, D.C., where they have served as an important part of evaluating compliance with the provisions of court orders or settlements in those cases.  Id., ¶ 23.  The particular version of the CSR selected by the Monitor builds upon those prior experiences, while tailoring the specific protocol for use in Massachusetts.  Id. 
V.
THE COURT SHOULD NOT DISTURB THE MONITOR'S DECISION TO USE THE CSR PROTOCOL.

A.
The Monitor's Professional Judgment Concerning a Methodology for Evaluating Compliance Is Entitled to Deference.
The Court Monitor is a highly qualified expert in the field of children’s mental health.  In recognition of Ms. Snyder’s qualifications, the defendants nominated her as a candidate for the Rosie D. Court Monitor in March of 2007.  The plaintiffs concurred, and together with the defendants, made a joint recommendation to the Court that it appoint Ms. Snyder as its Monitor.  See Joint Stipulation on the Monitor, April 5, 2007 (Doc. 358).   The Court met with Ms. Snyder, determined that she was a qualified nominee, and appointed her as the Rosie D. Court Monitor on April 27, 2007.  Doc. 361.

Ms. Snyder unquestionably has the “relevant expertise in behavioral health, health care, or Medicaid program administration” to determine how best to measure compliance with the Judgment.
  ¶ 48(b).   See Joint Stipulation on the Monitor, Ex. 1 (Karen Snyder's curriculum vitae).   She also has significant “hands on” experience designing, implementing and overseeing large system reform, including the State’s restructuring of the children’s behavioral health system in Connecticut, that expanded home-based services like case management, crisis teams, assertive community outreach, housing and rehabilitation.  Ms. Snyder also has significant experience in the implementation of court judgments.  During her tenure as DCF Chief of Program Operations, she was a defendant in two cases involving Connecticut’s provision of services to children – Juan F. v. Rell
 and Emily J. v. Rell.
   Court monitors were appointed in both cases.  The Juan F. monitor led case reviews that looked at twenty-two distinct outcome measures.  The Emily J. monitor employed a mental health consultant who designed and implemented a limited case review to evaluate compliance with discrete provisions of the Settlement Agreement.  Thus, Ms. Snyder knows well the benefits of the case review process from a state official's and defendant's perspective.     

Ms. Snyder’s experience and expertise inform her professional judgment concerning her performance of her duties as Monitor and her evaluation of compliance with the Judgment.  The Judgment makes it clear that the Monitor has the responsibility and the authority “to independently review the Defendants’ compliance with this Judgment.”  Judgment at ¶ 48(a)(3).  This authority necessarily extends to the authority to decide the method she will use for making those determinations.  Contrary to defendants’ assertions, it is the Monitor, not the defendants, who has – and must have – the discretion for determining how compliance will be measured.  See Defs' Mem. at 11.  Thus, the Court Monitor’s professional judgment about how to measure compliance is entitled to deference.

B.
The CSR Has Been Widely and Successfully Used as a Compliance Evaluation Instrument.

There is well-established precedent in multiple jurisdictions regarding the use of the CSR to evaluate compliance with court orders or settlements.  Groves Aff., ¶ 26.   The Court Monitor’s selection of the CSR as a method for determining compliance in the instant case is the latest example of a court-appointed monitor or master exercising sound professional judgment in deciding to utilize the CSR as a compliance evaluation instrument.  Id.  The CSR has been used in EPSDT cases such as Katie A. v. Bonta in California and J.K. v. Eden in Arizona – two cases cited by the Court in its initial liability decision, 410 F. Supp. 2d 18, 25 (D. Mass. 2006); child welfare cases such as R.C. vs. Wally in Alabama, LaShawn v. Fenty in the District of Columbia, and David C. v. Huntsman in Utah; and in mental health cases including Dixon v. Fenty in the District of Columbia and Felix v. Lingle in Hawaii.  Id.  In J.K. it was used as an independent evaluation of system performance which the judge relied upon in shaping the remedy.  Id. 

C.
The Monitor Adjusted the CSR to Address the Requirements of the Judgment in This Case and Made Extensive Efforts to Accommodate the Defendants' Concerns. 
Once the Court Monitor decided to use the CSR in Massachusetts, she recognized that the instrument would need to be modified to address the requirements of the Judgment.  She retained Human Systems and Outcomes, Inc. (HSO), which developed the CSR, to assist her.  Groves Aff., ¶ 22.  See also Def’s Mem. at 2.  Dr. Ivor Groves, HSO founder and co-director, conferred with Ms. Snyder and her team of expert consultants about the implementation of the new remedial services. Groves Aff., ¶ 22.  In February 2010, Dr. Groves led and facilitated a two-day work session to design an effective protocol to measure compliance in this case.  Id.  In addition to the Court Monitor and her expert consultant, Mary Brogan, other participants included national experts in system reform and in children’s mental health, as well as representatives from both the plaintiffs and the defendants.  Id. 

 
The protocol design was fully informed by the requirements of the Rosie D. Judgment, and included a crosswalk of the requirements and language of the remedy in order to assure consistency of measurement and terms.  Id.  As a result of this process, an initial draft review protocol was then distributed to all participants and revisions were made as a result of the feedback received from all design group participants.  Id.  HSO also participated in a field test of the protocol, as a result of which further adjustments to the CSR protocol were made.  Id.
Over the next several months, Ms. Snyder and Ms. Brogan worked extensively to make additional modifications to the CSR, in response to the defendants’ input and concerns. Groves Aff., ¶ 23.  For example, even though state agencies like the Departments of Mental Health, Children and Families, and Youth Services are under the direct control of one of the defendants in this case, the Executive Office of Health and Human Services, the protocol was modified to delete measurements of the performance of these agencies' staff, since they themselves are not separately named as defendants in this case.  Id.  Similarly, the edited protocol no longer includes any evaluation of the quality of a child’s Individualized Education Plan.  Id.
The Court Monitor and her consultants tailored the CSR to the requirements of the Judgment in this case.  Moreover, the Monitor and her design team went to great lengths to involve the parties and to be responsive to their concerns.  She considered each and every one of the defendants' concerns, as set forth in hours of discussions and a lengthy memo.  See Sherwood Aff. Ex. 1 (Doc. 503-2).   She weighed these concerns and modified the CSR protocol where appropriate.  Her professional judgment in determining what words to change, what items to measure, and what factors to consider in making compliance evaluations is certainly reasonable, appropriate, and entitled to deference.     

VI.
THE COST OF THE CASE REVIEW IS NOT A VALID REASON FOR PROHIBITING THE MONITOR FROM UNDERTAKING A PROFESSIONALLY–APPROPRIATE AND EFFECTIVE METHOD FOR ASSESSING COMPLIANCE WITH THE JUDGMENT.
At no time during the twelve months prior to the July 18, 2010 status conference did defendants ever raise a fiscal objection to the Monitor's case review.  Although they were aware for more than a year of the approximate cost of the review and the need to modestly increase her budget to include the review,
 the defendants' fiscal concerns only arose after it appeared that Congress would not appropriate additional Medicaid matching funds for FY11.  Ms. Sherwood focused exclusively on this fact at the status conference, when she explained that her budget was being further reduced due to the failure of Congress to continue the higher rate of federal Medicaid reimbursement.  

Since the status conference Congress has acted.  See Barnard Aff., Ex. C at ¶ 8.  As a result, Massachusetts will receive an additional $655 million dollars in Medicaid funding.  Id. The state's budget that assumed no Medicaid increases and that resulted in substantial cuts to the Medicaid Administrative Account, which includes Ms. Sherwood's office and the Monitor's budget, has been vacated.  Instead, an alternative state budget that results in far far less reductions to all Medicaid accounts, including the Administrative Account, has become law.  Therefore, the primary fiscal objection to the Monitor's case review is moot.

Even if the Medicaid cuts had not been restored, the Monitor needs adequate funds to fulfill her duties and to conduct compliance reviews.  Since the defendants' service evaluation methods and data reports were selected by them, were then narrowed by them, are implemented by them, are under their exclusive control, and, in any event, cannot be used to measure compliance with the Judgment, the Monitor must have sufficient funds to independently assess compliance.  The projected cost of her case review is less one-hundredth of one percent of the Medicaid budget and less than one-tenth of one percent of the current expenditures on the remedial services in this case.   By any measure of reasonableness, and particularly when compared to compliance reviews in other similar cases, the cost of the Monitor's case review is reasonable. 
VII.
CONCLUSION

For the reasons set forth above, the Court should instruct the Monitor to proceed with her compliance assessment, using the protocol and process that she determines appropriate for conducting a community service review.
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�   At the July 18, 2010 status conference where the defendants made their surprise announcement, the Court instructed the Monitor to proceed with the initial phase of her review that is scheduled for September.  


�  A related provision of the Judgment expressly grants the Monitor authority to “receive information relevant to the Defendants’ compliance with [the] Judgment.”  Id. at ¶ 48(a)(1).


�  See also Stone v. City & Country of San Francisco, 968 F.2d 850, 859 n.18 (9th Cir. 1992), cert. denied, 506 U.S. 1081 (1993)) (“Federal courts repeatedly have approved the use of special masters to monitor compliance with court orders and consent decree.”) (citations omitted); New York State Ass’n for Retarded Children v. Carey, 706 F.2d at 962-65 (affirming the appointment of a special master to monitor compliance with consent judgment requiring achievement of minimal standards of health and safety at mental health institution).





�  There is no relevant difference between a special master and monitor for purposes of the question before the Court.  While a federal court may appoint a special master pursuant to Fed. R. Civ. P. 53, this authority “does not terminate or modify the [federal] court’s inherent equitable power to appoint a person, whatever be his title, to assist it in administering a remedy.”  Ruiz v. Estelle, 679 F.2d at 1161. 


 


�  Similarly, the Court also has the power to require that the defendants bear the cost of the Monitor’s fee.  See Gary W. v. State of Louisiana, 601 F.2d 240, 246 (5th Cir. 1979) (“[A] district court does not abuse its discretion by taxing the losing party with the full share of the Special Master’s fee.”) (citations omitted).  In Halderman v. Pennhurst State School & Hospital, 533 F.Supp. 631, 639 (E.D. Pa. 1981), the district court found that the cost of a special master and a hearing master, both of whom were appointed to ensure present and future compliance with the court’s order, was a cost of the litigation that could appropriately be assessed against state defendants.  Id. at 638.  The Halderman Court’s reasoning applies with equal force here.





�   Similarly, the defendants fundamentally misunderstand the purpose and focus of the CSR.  As described in section V, infra, it was designed and will be used to assess compliance.  The defendants' Motion apparently misconstrues what is at issue in this debate, when they claim  that "[t]he present dispute, then, does not turn on an issue of compliance."  Defs' Mem. at 3.  Contradictorily, the defendants later protest that "the Monitor intends to use [the CSR} as a metric to determine if the Defendants have complied with the Judgment in this case.  Id. at 8-9.


�  Significantly, one of the ten wraparound principles focuses on the outcomes of home-based services and the wraparound process.  No child-based, program-based, or system-based outcome is provided in the reports.


�   The plaintiffs' proposed remedial order contained a detailed description of individual, program, and system level evaluation methods, and a range of outcome and compliance measures.  See Doc. 338 at 36-40,





�  As more fully set forth in the Dr. Friedman's affidavit, MassHealth has significantly revised the WFI 4.0 questionnaire process to restrict information about the team planning process to only one of the four information sources that are recommended by the authors of this instrument.  See Friedman Aff., ¶ 18.   Moreover, MassHealth has restructured the TOMS observation process from an independent assessment of team performance to one done by the care coordinator supervisor, who clearly has an interest in not identifying deficiencies in his supervisees.  Id.at ¶ 20.   


 


�   The Monitor had planned to use CANS data just to identify the children served by various providers and to draw her sample for the client review.  The CANS data system was so dysfunctional that she had to abandon this effort.  


�   This factor alone sharply distinguishes case reviews from the single interview format that the defendants rely upon in their modification of national wraparound evaluation instruments like the WFI 4.0.





�  Effective service delivery requires active participation and support from a full team, not just a care coordinator or wraparound facilitator.   In fact, research has demonstrated that delivery of high-fidelity wraparound services is closely related to system-level factors as well, which are best examined through a case review process.  Friedman Aff., ¶ 19.


�  Prior to her appointment as Court Monitor, Ms. Snyder worked for more than fourteen years for the State of Connecticut in its Department of Children and Families (DCF) and the Department of Mental Health (DMH).  As DCF’s Chief of Program Operations from 2003-2007, she was responsible for the State’s provision of services to tens of thousands of children within the DCF consolidated agency of Child Welfare, Children’s Behavioral Health, and Juvenile Justice Delinquency Services and Prevention.





�  Juan F. v. Rell, a longstanding lawsuit to reform Connecticut's child welfare system, resulted in a consent decree that led to a negotiated outcome-based remedy in which the State agreed to provide additional services to foster children, to recruit more foster families, and to decrease placement of children in institutional settings.





�  Under the Emily J.  Settlement Agreement, Connecticut agreed to provide $8.5-million of new services, including community-based wraparound services, to juvenile offenders with mental health needs to divert them from placement in overcrowded detention cells.  The new behavioral health services included assessments, mobile crisis, case management and clinical supports.


�  In discussions between the parties and the Monitor in June 2009, the likelihood of a modest increase to the Monitor's budget for case review-related costs was discussed.  The stipulation adopting her budget explicitly acknowledged this fact.  See Stipulation of the Parties as to Monitor's Budget for FY 2010 at ¶ 2 (Doc. 468).
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