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PLAINTIFFS’ THIRTEENTH STATUS REPORT
I.
Introduction


At the last status conference on February 12, 2010, the Court heard about three serious implementation obstacles to compliance with the Judgment: (1) the denial by CMS of the State Plan Amendment (SPA) for Crisis Stabilization Services; (2) the defendants' continued opposition to the Monitor's recommendation on caseload limits for Intensive Care Coordination; and (3) the growing waiting list for ICC services in many portions of the Commonwealth.  

The Court directed the parties to meet as often as necessary during the next ninety days to attempt to reach agreement on the actions needed to resolve all three disputes.  The Court asked the Monitor to coordinate and chair these negotiations.  The Court instructed the parties to report on the results of their negotiations a week in advance of the next status conference, scheduled for May 18, 2010.  The Court indicated it was prepared to take action after hearing from the parties at the conference, in order to ensure that these obstacles and disputes were resolved.
  
II.
The Status of the Three Disputes 

The result of the court-directed negotiation process is that no agreement was reached on any issue.  The defendants have not been willing to consider any alternative approaches to securing CMS approval of Crisis Stabilization Services, have not waivered in their opposition to the Monitor's recommendation on ICC case loads, and have not initiated any actions to reduce the wait list for ICC services.  Despite efforts by the Monitor to expedite the negotiation process and to press the parties for compromise proposals on each issue, meetings were delayed and no alternative proposals were presented by the defendants.  As a result, court action on at least two of these issues is now necessary, as more fully described below.

A.
Crisis Stabilization
   
CMS's rejection of the State Plan Amendment (SPA) on Crisis Stabilization Services was predictable, given its longstanding legal interpretation of Medicaid reimbursable costs.  CMS repeatedly had warned the Commonwealth not to submit a billing rate that included certain room and board costs which are not covered by Medicaid, citing decisions from the Fifth Circuit Court of Appeals upholding its interpretation.
  See Letter from Charlene Frizzera to Dr. Judy Ann Bigby, dated January 20, 2010, attached as Exhibit 2 to Pls' Twelfth Supplemental Report;  Texas v. U.S. Dep't of Health and Human Services, 61 F.3d 438 (5th Cir. 1995).   CMS simultaneously indicated its willingness to approve a revised SPA that was consistent with established precedent on reimbursable costs and which excluded room and board from the proposed rate for this service.

Despite CMS' firm legal position, which recently has been reaffirmed and even made more restrictive, the Commonwealth has refused to consider other alternatives.  .  Although it continues to talk with CMS about crisis services,
 the Commonwealth persists in seeking approval of a SPA that specifically highlights room and board costs.  Unless the defendants modify their position or develop an acceptable alternative, there is little to no potential for approval of the court-ordered service and children at risk of hospitalization will not be able to receive a core remedial service.  


Under the guidance of the Monitor and with the invaluable assistance of one of her consultants, who now works for the federal mental health agency (SAMHSA) and is the agency's liaison with CMS, the parties met once to discuss this dispute.  The Monitor's consultant presented a number of alternatives that he felt could, and probably would, result in approval of Crisis Stabilization Services.  The plaintiffs also presented their ideas, many of which overlapped with the consultant's suggestions.  The simplest and most expedient approach is to provide Crisis Stabilization Services as part of the Commonwealth's Section 1115 Demonstration Project waiver,
 rather than through a State Plan Amendment.  Since the defendants already offer several short term residential programs under the waiver, since the approved rates for these programs include room and board costs, and since the defendants previously decided to provide Crisis Stabilization Services through the same providers and even in the same building or house where these programs currently exist, this is an obvious, quick, and straightforward solution to the problem.  

The Judgment requires the defendants to implement Crisis Stabilization Services.  See Judgment at 16, section I(D)(1)(a), ¶ 32.  It conditions this obligation upon CMS' approval of the service.  Id. at ¶ 31.   The Judgment does not limit this condition to approval of a State Plan Amendment, nor restrict the options for obtaining federal financial participation (FFP) to one Medicaid vehicle.  Thus the defendants certainly can fulfill their obligations under the Judgment using their existing waiver program.    

Moreover, the condition in the Judgment clearly is limited to approval of services that are at least arguably covered by the Medicaid Act.  The defendants cannot evade their obligation to provide Crisis Stabilization Services simply by insisting on using one Medicaid vehicle – a State Plan Amendment – and then including in the SPA an expense that is plainly not allowed by federal law, absent a waiver.  


Therefore, the Court should direct the defendants to use their current waiver to provide Crisis Stabilization Services.  This approach is consistent with their use of the 1115 Demonstration Project to provide similar, short term residential services and their intention to co-locate the new Crisis Stabilization Services with their existing CBAT program.  Alternatively, the Court should instruct the defendants promptly to resubmit the SPA for Crisis Stabilization Services without seeking federal reimbursement for any room and board expenses.   


B.
Care Coordination Caseloads 


Almost a year ago, the plaintiffs submitted a complaint to the Monitor on care coordination caseloads, pursuant to the dispute resolution procedure in the Judgment.  More than ten months ago, the Monitor submitted her recommendation to resolve this matter.
  The defendants formally objected to the recommendation in July 2009, and have taken no action to implement any portion of her recommended actions.  The defendants have continued to maintain that the Monitor's recommendations are flawed, that caseload limits are not appropriate, and that whatever efforts they take in the future to assess the effectiveness or quality of ICC should not lead to any caseload limits.  Moreover, despite their prior deference to the views of their ICC training and coaching contractor, and the contractor's confirmation that a firm upper caseload limit is useful and that 1:14 is above the national average, the defendants have ignored this advice.  Over the past three months, the parties met once to discuss this dispute,
 but no progress was made.  As a result, a decision by the Court on the Monitor's recommendation is appropriate and overdue.

Judicial action is not only necessary to comply with the terms of the Judgment and to preserve the integrity of the Monitor's dispute resolution process, it is also critical to ensure adequate care coordination for children.  Over the past six months, the Monitor has conducted an analysis of care coordination caseloads at each of the ICC providers, using data provided by MassHealth.  When she disaggregated the caseload ratios for providers, a far different picture emerged than what the defendants have presented to the Court as a statewide average.  As reflected in the chart attached as Ex. 1, during March 2010, 35% of youth had care coordinators with caseloads of 13-14, and more than 10% of class members have care coordinators with caseloads in excess of 14.  Based on present demand and levels of referral statewide, there is reason to believe that this upward trend in case ratios will continue if caseload standards are not required, placing the quality and intensity of the care coordination services, and positive youth and family outcomes, at risk.
Although the Court urged the defendants to accept the Monitor's recommendations back in July 2009, they have not done so.  In November 2009, the Court indicated its intention to rule on the recommendations after hearing from the parties.  It is now time for the Court to direct the Monitor to determine that all care coordinators should have a caseload for with various levels of need that does not exceed 1:14.
 
C.
Waiting Lists for ICC
Families in many regions are being forced to wait weeks, or even longer, just for the initial appointment for Intensive Care Coordination (ICC).  They also have experienced substantial delays – often weeks or months more – to actually receive care coordination services, in violation of the ICC program specifications and Medicaid requirements.  These waiting lists have become more common over the past several months, and are getting longer as time passes.  A recent review of ICC data by the Monitor revealed that less than half of the families referred to ICC actually receive services, even though the rate of formal denials is miniscule.  Since waiting lists are contrary to the express provisions of the Medicaid Act, and particularly the preventive goals and requirements of the EPSDT provisions of the Act, they represent clear violations of the law that must be addressed by the defendants or the Court.   

There no longer is any dispute between the parties that significant waiting lists exist at many if not most ICC providers. Despite the Court's directive, this issue has not been discussed, let alone addressed over the past three months, primarily because the defendants have not been prepared to present any proposed actions.  Instead, they have asked their agents, the five managed care entities, to develop a data tracking system to collect information about the length of time families must wait for ICC services.  To date, that data system has not been finalized, has not been shared with the parties in any form,
 and has not been implemented.  Even when the data gathering system is operational, there are no specific actions the defendants are committed to taking to eliminate waiting lists for class members. 

Given the delay in completing a data collection system, the Court should instruct the parties to submit a supplemental report on this issue by May 14, 2010, after their discussion of the defendants' proposal.  In the event the defendants do not propose specific actions to eliminate the wait list, the Court should instruct the defendants to take all possible actions to ensure that CSA providers immediately cease maintaining waiting lists and ensure compliance with the time standards in the ICC program specifications.
    

III.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the status conference currently scheduled for May 18, 2010.
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�  The revised SPA and letter from MassHealth seeking approval from CMS for Crisis Stabilization Services made clear that room and board costs were included in the rate.  See Letter from Judy Ann Bigby to Richard McGreal, dated October 23, 2009 at 3 (Response), attached as Exhibit 1 to the Pls' Twelfth Supplemental Report (Doc. # *).


�  The defendants had one or possibly two conversations with CMS during the past three months.  Neither the federal or state government altered its position on the room and board issue, nor proposed a new path to secure approval for this service.  Instead, the Commonwealth is now waiting for CMS to provide some examples of other states that provide a similar service, although not including room and board. 





�  As the Court heard at trial, the Commonwealth provides most of its Medicaid medical and behavioral health services under an omnibus waiver, pursuant to Section 1115 of the Social Security Act.  This waiver allows the Commonwealth to include certain persons and provide certain services that would not otherwise be permissible under a SPA.  The Commonwealth used the waiver to fund the two model home-based services discussed at trial, MHSPY and CFFC, and also uses it to offer short term acute residential services through its Community Based Acute Treatment (CBAT) program.  Pursuant to the waiver, all CBAT costs, including room and board, are reimbursable.





�  The Monitor recommended that the defendants establish firm caseload limits for youth with intensive needs, those with less intensive needs, and an average for children with all needs. The Monitor recommended that the defendants define the concept of "intensity" during the fall of 2009, and that they complete all of these caseload limits with a reasonable period of time, which was expected to be approximately a year.  The Monitor then clarified her recommendation to immediately include a firm limit of 18 for all children, which would applicable to youth with less need.  


 


�  In response to the Monitor's urging for some compromise, the plaintiffs prepared a written proposal designed to address several of the defendants' most pressing concerns.  The proposal was rejected and no written alternative was offered.


   


�  This caseload limit for each care coordinator reflects a blend of youth with more and less intense needs that are eligible for ICC services.  It avoids the complexity of attempting to define "intensity," which the defendants have refused to do, and of establishing a lower ratio (1:10) for youth with more intensive needs, and a higher ratio (1:18) for youth with less intense needs, as originally envisioned by the defendants and the Monitor.  It also avoids the challenges of measuring compliance with an average.  This Monitor's average caseload limit is on the high end of all similar care coordination programs throughout the country, as reflected in federally-funded evaluations of these programs, and is considerably higher than the 1:8 ratio of the defendants' own model programs (MHSPY and CFFC).


�  MassHealth was supposed to discuss a draft of the data collection system last Friday, May 7, 2010, but cancelled a teleconference because the draft was not completed.  The call has been rescheduled to May 13, 2010, after this Report must be submitted.





�  These specifications require that the CSA offer all families an initial appointment and face to face interview within three calendar days of referral or request.
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