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PLAINTIFFS' MOTION TO ENSURE 

TIMELY ACCESS TO REMEDIAL SERVICES


The plaintiffs' move that this Court order the defendants to provide timely access to remedial services, as required by the Court's Judgment and federal law.  In support of their motion, the plaintiffs state that:

1.
In its initial liability decision, the Court found that the Commonwealth was violating both the EPSDT provisions and the reasonable promptness requirement of the Medicaid Act.   Rosie D. v. Patrick, 410 F. Supp. 2d 18, 23 (D. Mass 2006).  

2.
In its final Judgment, the Court mandated that all remedial services be delivered promptly and consistent with federal EPSDT requirements.  Rosie D. v. Patrick, 474 F. Supp. 2d 238, 239 (D. Mass 2007).  

3.
Despite these findings and orders, there is overwhelming evidence that several of the new remedial services, and particularly Intensive Care Coordination (ICC), In-Home Therapy Services (IHT), and Mobile Crisis Intervention Services (MCI) are not being offered in a timely manner.  There are often long waiting lists for these services, at least in several regions of the Commonwealth, that force families to wait for weeks, and even months, for medically necessary services.   

4.
These waiting lists mean that children who need home-based services, often urgently, do not receive them promptly, and occasionally, not at all before it is too late.  As a result, children's conditions often deteriorate or their crises escalate, causing serious harm.

5.
These waiting lists plainly are inconsistent with the purpose of the EPSDT program and the mandates of the Medicaid Act.


6.
The plaintiffs first raised this issue with the Court almost a year ago.  The Court initially afforded the parties ninety days to develop joint solutions to this problem.  When none were forthcoming, five months ago the Court requested a proposed order from the plaintiffs and then considered responses from the defendants.  

7.
The defendants primary response to the waiting lists has been to collect data.  That data, which is limited to waiting lists for Intensive Care Coordination, confirms that children often wait a month or more just for their first appointment with a care coordinator and often an additional few months before receiving needed home-based services.  Information generated by the Court Monitor's recent case review in western Massachusetts likewise confirms that families are waiting lengthy periods for home-based services and even for crisis services.  Finally, information from families and their representatives detail the frustration and harm resulting from lengthy waiting lists for a number of remedial services.  

8.
Because these waiting lists have continued for almost a year, because the defendants have been unwilling or unable to redress this situation, and because waiting for medically necessary services contravenes the Medicaid Act and the Court’s Judgment, judicial action is necessary.

WHEREFORE, in order to ensure timely access to remedial services, the Court should enter the proposed order on waiting lists that was submitted by the plaintiffs on June 1, 2010.
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