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I.
INTRODUCTION
On December 20, 2001, the plaintiffs filed a motion seeking to certify a class comprised of "all current or future Medicaid-eligible residents of Massachusetts under the age of twenty-one who are or may be eligible for, but are not receiving, intensive home-based services, including professionally acceptable assessments, special therapeutic aides, crisis intervention, and case management services."
  On January 18, 2002, the defendants filed an Opposition which concedes the plaintiffs have met the numerosity requirement of Fed. R. Civ. P. 23(a)(1), but, lumping together the commonality, typicality, and adequacy of representation standards of Rule 23(a)(2)-(4), argues that individual differences between classmembers preclude certification in this case.  Recasting their private right of action argument set forth in their Motion to Dismiss into an objection to class certification, the defendants also contend that the plaintiffs' core EPSDT claim to medically necessary, intensive home-based services is too vague to constitute a legal claim common to all classmembers.  Finally, the Opposition asserts that the Rule 23(b) standard is not met because the Complaint contains no allegations of common action by the defendants, despite their systematic failure to fund and provide this medically necessary service.  Finally, the defendants claim that their offer to extend any declaratory relief to all putative classmembers vitiates the need for class certification.  Each of these arguments have been routinely rejected by other courts in similar or almost identical cases where classes have been certified.  None of these reasons justify denying class certification here.  

II.
THE PLAINTIFFS SATISFY EACH OF THE ELEMENTS FOR CLASS CERTIFICATION UNDER FED. R. CIV. P. 23.
A.
Courts Consistently Have Certified Classes Of Persons With Disabilities Who Have A Variety Of Treatment Needs Where There Are Common Questions Of Fact Or Law. 

While there are distinct similarities between the commonality, typicality, and adequacy of representation standards of Rule 23(a), the three requirements are not identical nor superfluous.  Courts traditionally analyze these elements separately, recognizing the close relationship between commonality and typicality.  General Telephone Co. of Southwest v. Falcon, 457 U.S. 147, 157 (1982) (careful attention to each element of the Rule is required).

 
As more fully discussed in the plaintiffs' Memorandum in Support of Their Motion for Class Certification (Pls.' Mem. at 7-9), commonality is met if there is a substantial question of law or fact applicable to all classmembers.  Commonality refers to the defendants' conduct and is not defeated by the presence of individual differences among classmembers.  Appleyard v. Wallace, 754 F.2d 955, 958 (11th Cir. 1985); Milonas v. Williams, 691 F.2d 931, 938 (10th Cir. 1982)((Factual differences in the claims of the class members should not result in a denial of class certification where common questions of law exist.().  Suits for injunctive relief, by their very nature, present common questions of law.  Califano v. Yamasaki, 442 U.S. 682 (1979).  

There are numerous claims common to the class.  For example, the more than two thousand classmembers who are on the Department of Mental Health's waiting list for case management allege a common legal entitlement to case management services, which are guaranteed by 42 U.S.C. (( 1396d(a)(19), 1396n(g).  As alleged in the Complaint, the defendants have not only failed to offer and fund an array of medically necessary, mental health services to the plaintiffs, which collectively comprise intensive home-based services, but they have also failed to inform classmembers of these services or to screen and assess classmembers for these services, as required by the EPSDT provisions of the Medicaid Act, 42 U.S.C. (( 1396a(43)(A) and (B); 42 C.F.R. (( 441.56(a) and (b).  Complaint (( 117-120.  These common legal obligations, which form a central theme in this litigation, are relevant to all children with mental health needs, irrespective of any variations in diagnoses, age, or clinical need.

Moreover, as virtually all courts that have considered class motions in disability cases have held, individual clinical differences among classmembers with disabilities do not preclude certification under the commonality or typicality standard.  See Exs. 1 [EPSDT cases] and 2 [other mental disability cases], attached to the Pls. Mem.  The defendants' principal argument that a class should not be certified because classmembers are not uniformly the same, and do not share the precisely the same medical condition, has been repeatedly rejected by other courts and should be rejected here.  Risinger v. Concannon, 201 F.R.D. 16, 20 (D.Me. 2001)(commonality requirement met despite defendants' claim that different diagnoses and treatment needs preclude certification); Rolland v. Cellucci, 52 F.Supp.2d 231, 242 (D.Mass. 1999)(finding that plaintiffs( claim does not require (individualized proof as to the claimed violations or compliance with the various statutes at issue.(); Guckenberger v. Boston University, 957 F.Supp. 306, 326 (D.Mass. 1997) (class' different disabilities and need for different accommodations do not defeat commonality and typicality); Robidoux v. Celani, 987 F.2d 931, 937 (2d Cir. 1993)(typicality requirement met irrespective of minor variations in fact patterns underlying individual claims); Bonnie L. v. Bush, No. 00-2116-CIV, 2001 WL 1400051, * 4 (S.D.Fla. May 10, 2001)(commonality and typicality requirements met where factual distinctions in plaintiffs( backgrounds existed; injuries were claimed to be brought about by practices that impacted all named plaintiffs); Chisolm v. Jindal, No. CIV.A. 97-3274, 1998 WL 92272, *4 (E.D.La. March 2, 1998)(where named plaintiffs shared same interest in access to EPSDT care and services, same grievance of dissatisfaction with state(s EPSDT system, and same relief of systemic change by injunction, plaintiff class certified).

Courts have consistently certified classes of plaintiffs where the plaintiffs( individual circumstances were not precisely the same.  Rolland, 52 F. Supp.2d at 242; Marisol A. by Forbes v. Guiliani, 126 F.3d 372, 379-80 (2d Cir. 1997)(Second Circuit upheld district court(s decision to certify class, even though each named plaintiff challenged different aspect of child welfare system); Mitchell v. Johnston, 701 F.2d 337, 345 (5th Cir. 1983)(plaintiffs( individual injuries, while not the same as all other class members, were not (dissimilar to those foreseeably subject to the EPSDT cutbacks as they affect other eligible children(); Dajour B. v. City of New York, No. 00CIV.2044(JGK), 2001 WL 1173504, at *11 (S.D.N.Y. Oct. 3, 2001)(plaintiff class certified where common question of law to all plaintiffs was whether plaintiffs have right under Medicaid Act to EPSDT services they seek); Carr v. Wilson-Coker, 203 F.R.D. 66, 74 (D.Conn. 2001)(numerosity, typicality and commonality met where plaintiffs( individual circumstances differed but defendants( practice of failing to address shortage of adequate dental care provider services affected entire proposed class).

While people are different and people with disabilities no less so, it is not the specific diagnosis nor the level of severity of the disabling condition which is relevant in these cases.  Rather, it is the defendants' actions or inactions with regard to the plaintiffs' medical conditions which create the common thread for certification.  Similarly, while the named plaintiffs may not exemplify every conceivable variation of the medical needs of every classmember, it is the defendants' response, or lack thereof, to all classmembers' basic need for the treatment sought in the case, which creates the typical condition necessary for certification.  Thus, every classmember in each of the EPSDT cases listed in Ex. 1 had to have a medical need for some care, and that need had to be established on an individual basis.  Nevertheless, each of the courts in these cases certified a class, aware of such individual differences, concluding that the defendants' common refusal to provide the requested care to all persons who need it satisfied the commonality and typicality requirements of Rule 23(a).  

These same courts have routinely recognized that it is neither their role nor concern, under Rule 23, that individualized treatment decisions may need to be made when the requested relief is subsequently available.  To the contrary, these courts, cognizant of existing due process procedures such as individualized treatment planning procedures, have certified classes and left it to these processes to render individualized treatment determinations.  As Judge Carter explained in Risinger, 201 F.R.D. at 20-21:

Plaintiffs have satisfied the Court that this lawsuit will not require the Court to make individualized determinations of eligibility or to evaluate the clinical appropriateness of individual class members' treatment plans.... The Court will evaluate Plaintiffs' systemic challenge without engaging in an evaluation of the individualized needs of each class member.  

Judge Neiman adopted the almost identical position in Rolland, holding that the plaintiffs' legal claim for specialized services under the Medicaid Act, and community placement under the Americans with Disabilities Act, could be resolved without the need for the Court to make individual determinations of eligibility or to evaluate the clinical appropriateness of individual classmembers' treatment plans.  Rolland, 52 F.Supp.2d at 242.  The judge noted that:

While each class member may require an individual needs assessment were relief granted, this is not a claim which requires individual proof as to the claimed violations or compliance with the various statutes at issue.

Id.; see also Bonnie L., 2001 WL 1580127 at *21.

The defendants attempt to repudiate this long line of decisions is unpersuasive.  They argue, first, that because the Medicaid Act establishes certain conditions on the receipt of services, including medical necessity, "there can be no determination of liability or relief in this case without an examination of each class members' individual medical needs."  Def.' Opp. at 5.  But every Medicaid case where a class is certified is necessarily limited to persons who are eligible for the program and who need the service sought.  If the mere existence of an individualized medical necessity requirement could undermine commonality and typicality, then classes would never be certified in Medicaid litigation challenging the State's failure to comply with a service obligation under the Act.  Murray v. Auslander, 244 F.3d 807, 811-12 (11th Cir. 2001)(rejecting defendants( argument that medical necessity and individual need requirements preclude plaintiffs( showing of commonality and typicality).  

In accepting the correctness of the numerous Medicaid and EPSDT cases which have certified classes of eligible beneficiaries, Defs.' Opp. at 7, the defendants effectively concede that the mere existence of a medical necessity requirement, in and of itself, neither precludes certification nor suggests that inherent differences between the type or severity of the plaintiffs' medical conditions defeats commonality or typicality.  It is precisely because neither liability nor relief depends on determinations of individual medical needs that class certification is appropriate.

Judge Keeton's special education decision in Jose T. is inapposite here.  First, unlike the plaintiffs in Jose T., the plaintiffs here allege a common legal claim under the EPSDT provisions of the Medicaid Act which all of the plaintiffs here assert -- the wholesale denial of a medically necessary services.  Second, whereas the implementation of the requested relief in Jose T. depended on the unpredictable outcome of individual special education hearings, the enforcement of the claim here will result in medically necessary, home-based services, without the necessity for further adjudication.  This case, like the other EPSDT actions listed in Ex. 1 where classes have been certified, seeks a particular medically necessary service which, if adequately funded and reasonably provided by the defendants, constitutes full relief to the class.  Third, unlike the plaintiffs in Jose T who sought different relief from hundreds of separate local education authorities, all the plaintiffs here seek the same remedy -- intensive home-based services -- from the same defendants.  Finally, Jose T is a lone decision in this circuit denying class certification to persons with disabilities which has not been followed by other courts adjudicating claims under the same statute, see Guckenberger, 957 F.Supp. 306, and which has not even been cited by any court in a Medicaid or EPSDT case.  See Roncker v. Walter, 700 F.2d 1058 (6th Cir. 1983)(federal law requirement for individual placement decisions does not bar class action); Corey H. v. Board of Education of the City of Chicago, 995 F.Supp. 900, 903 (N.D.Ill. 1998)(certifying statewide class in suit under the Individuals with Disabilities Education Act); Gaskin v. Commonwealth of Pennsylvania, 1995 WL 355346 (E.D.Pa. June 12, 1995)(same); Cordero v. Pennsylvania Department of Education, 795 F.Supp. 1352, 1355 (M.D.Pa. 1992)(challenge to failure of state agency to make available appropriate placement certified as class action); Duane B. v. Chester Upland School District, 1990 WL 55082 (E.D.Pa. April 27, 1990)(failure to provide range of placement opportunities needed to implement IEP certified as class); Louis v. Ambach, 113 F.R.D. 133 (N.D.N.Y. 1986)(class certified to challenge appeals process for individual education plans); Yaris v. Special School District of St. Louis County, 558 F.Supp.545, 548, aff'd 728 F.2d 1055 (8th Cir. 1984); Battle v. Pennsylvania, 629 F.2d 269 (3d Cir. 1980); Tonya K. c. Chicago Board of Education, 551 F.Supp. 1107 (N.D.Ill. 1982); Hendricks v. Gilhool, 709 F.Supp. 1364 (E.D.Pa. 1989)(class certified in special education case involving placement in segregated classrooms).

The defendants' attempts to distinguish or discard each of the EPSDT decisions which have certified classes is unconvincing.  They summarily ignore all of the cases where it is clear from other reported decisions that a class has been certified but where the certification order is unreported or otherwise unavailable.  Defs.' Opp. at 7, n.2.  They summarily dismiss the remaining EPSDT and Medicaid decisions in Ex. 1 on the basis that these cases involve a "well defined medical need," which they contend is absent here.  Id. at 7.  This mischaracterization of the Complaint ignores the fact that the plaintiffs all have been diagnosed with behavioral, emotional, or psychiatric conditions, and that they all seek mental health services to treat or ameliorate this condition.  Respiratory and dental conditions are no more defined nor precise than psychiatric ones.  Compare Dajour B., 2001 WL 1173504  with Kirk T, No. 99-3253, 2000 WL 830731 (E.D.Pa. June 27, 2000)(children eligible for behavioral services).  And an unspecific need for pediatric care, as alleged in Memisovki v. Patla, No. 92C1982, 2001 WL 1249615 (N.D.Ill. Oct. 17, 2001), is even more undefined that a behavioral or psychiatric condition which requires mental health treatment.  The medical need of children with mental retardation and developmental disabilities for case management and personal case services to allow them to remain in their homes, found to satisfy the commonality and typicality standards by the court in Chisolm, 1998 WL 92272, are virtually the same, defined condition and needs as the plaintiffs assert here.  Finally, the exact disabling condition and exact service need was found sufficient to certify a class in Risinger, 201 F.R.D. at 19.  The plaintiffs' common medical condition -- a psychiatric disability, regardless of the precise diagnosis -- and their common need for appropriate mental health treatment provided in a manner which is effective, efficient, integrated, and built upon family, community, and natural supports justifies class certification in this case as well.  

The defendants, somewhat unusually, also merge the adequacy of representation standard of Rule 23(a)(4) into their argument concerning commonality and typicality.  They make no contention that the first part of the standard concerning class counsel is not met.  Nor do they cite any cases or make any distinct argument that the named plaintiffs cannot fairly represent the interests of the entire class because of some conflict or other material distinction.  To the extent that the defendants attempt to extend their concern with the inimical differences between children with serious mental illness to this component of the Rule, they misunderstand both the focus of Rule 23(a)(4) -- to ensure that the named plaintiffs fairly present the claims of all putative classmembers -- as well as the focus of the plaintiffs' Complaint -- that the defendants have engaged in a concerted practice to deny children with serious mental illness, regardless of their age or diagnoses, an entire category of medically necessary services.  Moreover, adequacy of representation simply does not require that all classmembers with disabilities have precisely the same diagnosis or treatment recommendation, since no set of named plaintiffs could ever cover the range, severity, or variety of mental illnesses of all members of the class.  

Blending and confusing the typicality standard with adequacy of representation, the defendants assert that no named plaintiffs is one of the so-called "stuck kids."  Defs.' Opp. at 9-10.  This passing comment by the defendants is legally and factually erroneous.  First, as ( 59 of the plaintiffs' Complaint makes clear, children may be "stuck" in various types of public and private institutions, facilities, and other congregate settings.  Many of the named plaintiffs are "stuck" in these places.  Second, the reason kids are stuck in various settings is that the defendants have engaged in a concerted action to deny them the medically necessary they need, and specifically, information about and the provision of intensive home-based services.  Third, there is no legal significance in this case to the group of children who are labelled as "stuck."  They have no different rights, claims, or needs.  They are not a cohesive subclass nor a distinct subgroup.  Rather, they simply exemplify, in the extreme, the harm to children from the defendants failure to comply with their federal duties under the Medicaid Act.  Whether or not named plaintiffs are on any particular "stuck kids" list offers no basis for denying class certification, since it does not affect the typicality of the legal theories affecting the class as a whole, or the factual similarity between the named plaintiffs and all classmembers who have psychiatric disabilities and need in-home mental health treatment. 

B.
The Defendants' Concerted Action In Denying The Plaintiffs Medically Necessary Services Is Not Adequately Remedied By Only Declaratory Relief.


The defendants argue that the plaintiffs have not met the standard of Rule 23(b), because there is no action or lack of action by the defendants applicable to the entire class.  This assertion is belied by the plain allegations of the Complaint.  See (( 117, 120 (failure to conduct assessments); 118-19 (failure to inform parents and children of intensive home-based services); 121, 123 (failure to provide or arrange for intensive home-based services); 121 (failure to ensure that managed care entity has capacity to provide services); 124 (failure to administer program consistent with the law); 125-128 (failure of each defendant to fulfill responsibilities under the law); and 129 (failure to seek funding).  

The defendants' voluntary offer to extend any declaratory relief to all putative classmembers is neither adequate nor relevant to Rule 23.  Such an offer has been held in other cases, in this circuit as well as others, not to defeat class certification.  Westcott v. Califano, 460 F. Supp. 737, 746 (D.Mass. 1978)(class action status may afford protection against risk of mootness of named plaintiffs( claim, and may facilitate enforcement of a favorable judgment when defendant fails to comply with court order; thus class certification is (not an empty formality, even in a case where declaratory and injunctive relief would automatically inure to the benefit of those similarly situated with the plaintiffs(); Morel v. Guiliani, 927 F. Supp. 622, 634 (S.D.N.Y. 1995)(defendants( claim (overstates the protection afforded to Plaintiffs by [stare decisis], particularly to indigent plaintiffs,( and ignores the (many cases allowing class actions to seek injunctive relief against government agencies().  The defendants' offer effectively precludes any meaningful injunctive relief on behalf of similarly-situated children with psychiatric disabilities.  There would be no order compelling the defendants to do anything, and thus no method to ensure compliance with the findings and rulings of the Court.  Brown v. Giuliani, 158 F.R.D. 251, 269 (S.D.N.Y. 1994)(stare decisis inappropriate ground for denying class certification when defendants( compliance with court(s decision, should the court find in favor of plaintiffs, is not assured).  The Court would have no authority to compel adherence to the federal rights of the plaintiffs or its own judgment.  Any changed circumstances for the plaintiffs creates a constant threat of mootness.  Guckenberger, 957 F. Supp. at 326 (rejecting defendants( claim that class certification is unnecessary and holding certification to be proper where there is danger of mootness of plaintiff(s claim before termination of action).  Moreover, in the absence of a certified class, the scope of discovery, the relevance of proof at trial, and the very nature of the relief itself is narrowly constrained by individual circumstances of the named plaintiffs rather than focusing on the defendants' patterns and practices which affect children with behavioral, emotional, or psychiatric conditions throughout the Commonwealth.  Daniels v. City of New York, 199 F.R.D. 513, 514 (S.D.N.Y. 2001)(city's offer to apply any declaratory ruling to other similarly-situated citizens does not render class certification "mere formality;"  certification still necessary to allow discovery with respect to entire class, to permit plaintiffs' counsel to engage in privileged communications with members of the class, and to ensure that the nature and scope of relief, based upon proof at trial, is adequate to redress the problem confronting all members of the class).  Thus, it is an illusory offer which does not satisfy Rule 23(b) nor defeat a proper class certification motion.

III.
CONCLUSION
For the reasons set forth above, and in the Memorandum in Support of Their Motion for Class Certification, the motion should be allowed.
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     �  This is the definition of the class sought by the motion, not the slightly different version in ( 22 of the Complaint.  This definition eliminates any reference to criteria which might suggest the relevance of the individual conditions of each plaintiff.  


  A full list of these claims is set forth in the plaintiffs' Memorandum in Support of their Motion for Class Certification at 8-9.


  In virtually all the cases challenging inadequate conditions in mental health and mental retardation facilities, or the lack of appropriate community alternatives, the class included a wide range of diagnoses, disabilities, and treatment/discharge recommendations.  Nevertheless, each of the courts in Ex. 2 had no difficulty certifying a class, despite contentions that these clinical differences undermined typicality or representativeness, because of the overarching presence of common facts or legal claims applicable to all residents of the institution.  See e.g, Brewster v. Dukakis, 544 F.Supp. 1069 (D.Mass. 1982) (class comprised of persons with mental illness and mental retardation, who had been hospitalized for at little as a few weeks or as much as several decades, who ranged in age from 16 to 90, and who had a wide range of diagnoses and treatment needs).


  The defendants' Opposition ignores altogether the existence of common legal claims, and focus entirely on their challenge to the lack of common facts related to the plaintiffs' clinical condition.  This oversight is sufficient, in and of itself, to distinguish this case from Jose T., where the court concluded there was no common course of action, no common legal claim, and no common remedy.  As discussed above, all these factors are present here. 


  Jose T was neither a Medicaid case nor one targeted to the EPSDT provisions of the Act.  It did not involve a denial of an entitlement to services, but instead a failure to implement portions of education plans which had already been developed, which included the prescription for needed services, and, most importantly, which should have been implemented by local education authorities (LEAs).


  It is striking that Jose T. is the only case proffered by the defendants in their entire Opposition to support their argument that certification should be denied under Rule 23(a). 


  In each of these cases, collected in Ex. 1, the same Medicaid requirement for medical necessity exists, as does the inevitable variation in individual medical conditions.


  That the defendants could contend that "there is no common denominator among the medical needs of the named plaintiffs in this case apart from their demand that they receive services in their homes," Defs.' Opp. at 8, is perplexing in the extreme.  The Complaint repeatedly and consistently refers to the classmembers' psychiatric conditions and need for mental health treatment.  See Complaint, (( 1-4.  Similarly, it is equally surprising that they infer from the next to last prayer in the Complaint, which asks that the Court retain jurisdiction to monitor compliance with any injunction issued, that fashioning a workable remedy for the class is not possible.


  As more fully described in the Plaintiffs' Opposition to the Defendants' Motion to Dismiss at 26, n.11, intensive home-based services is simply a term which describes a series of mandatory Medicaid services, including behavioral services, psychiatric, psychological, and related clinical services, crisis intervention, and case management.  Presumably, each of these discrete services satisfy the defendants' self-created standard of "well defined medical need."  It is difficult to understand how a request for a professionally-accepted collection of these services does not as well.


  The opt-out provision in the Risinger class related to the potential differences in services available under Maine's youth Medicaid system and its adult one, which is not at issue in Massachusetts.  The other modifications to the proposed class definition originally sought in Risinger have effectively been incorporated in the revised definition contained in the plaintiffs' motion here.  Id. at 20, n.1.


  The concept of "stuck kids" relates to the clinical determination that the child no longer needs to be in particular setting, but is unnecessarily and inappropriately retained there due to the lack of an appropriate alternative.  It is not defined or immutable classification but one which is subject to interpretation and subjective application.  Nor does it represent a static and known group of children.


  That particular children or plaintiffs may not be in a hospital or other facility on the day the Complaint was filed is not relevant, particularly give the evolving and elusive nature of this concept.  As the defendants well know, even the defendants' "stuck kids" list changes regularly.  It is comprised of children who, at that moment, are needlessly confined in a private psychiatric facility.  The defendants do not maintain a similar list of kids who are stuck in their own public institutions, or in publicly funded congregate care facilities.  Complaint, ( 59.  


  The defendants' reliance on East Texas Motor Freight Systems, Inc. v. Rodgriguez, 431 U.S. 395, 403 (1977) is confusing.  In that case, the named plaintiffs were not members of the class at all and therefore failed to meet all of the Rule 23(a) standards.  Here, there is no doubt that the named plaintiffs are classmembers, since they are Medicaid beneficiaries who are eligible for, but not receiving, intensive home-based services.  Nor is there any question that the named plaintiffs can adequately represent the class, since no conflict or material difference has been identified by the defendants. 








  Given the very nature of mental illness, which modulates over time through acute and chronic episodes, and the inevitable aging of children, this threat is substantial and likely to create uncertainties and inefficiencies for the parties and the Court.
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