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PLAINTIFFS' OPPOSITION TO DEFENDANTS' FIRST

MOTION IN LIMINE TO EXCLUDE EVIDENCE CONCERNING THE CLINICAL NEEDS OF ANY CHILDREN BEYOND THE 43 SUBJECTS OF CLINICAL REVIEW
I. INTRODUCTION


The purpose of the clinical review conducted by the plaintiffs in this case is succinctly captured in the observations of one of the plaintiffs’ experts, Dr. E. Sally Rogers:

[T]he clinical review was conducted to determine: (1) whether a representative sample of children, selected from the plaintiffs’ class, needed home-based services at some point in time; and (2) whether findings from this sample could provide useful information about a larger population of class members.  Since the home-based services sought in this case are not available, it was important to investigate whether class members could benefit from home-based services to assist them with their mental health and other needs.

Without a review such as this, the court only would have anecdotal evidence of whether class members need home-based services.  This evidence presumably would be available primarily from the plaintiffs in this case, or by others who have stepped forward to complain about the lack of home-based services. The clinical review attempted an unbiased evaluation of the need for home-based services from a randomly drawn group of class members, rather than just rely upon specific individuals identified by the plaintiffs’ counsel, as is usually the case. 

(See Aff. of Christopher Zimmerman (“ZA”) Ex. 12 at p. 3).  The survey review of a sample of children in the Commonwealth with behavioral health needs is not, and was never intended to be, a scientific study, or a precise measure of exactly how many children in Massachusetts may need home-based services in Massachusetts.
  Rather, the plaintiffs’ experts designed the clinical review to address the question that the defendants have failed to answer – is there a significant unmet need for home-based behavioral health services in Massachusetts. 


The defendants now seek to exclude the results of that clinical review, and the substantial effort that went into it, on the purported grounds that the survey does not conform to what the defendants claim are “generally accepted data collection standards for social science.” 
  (See Defs’ Mot. in Limine, p. 1).  That contention rests principally on general and non-contextual critiques made by two of the defendants’ experts with respect to the methodology employed for the clinical review survey.
  It is of some note that both of these experts, while acknowledging the importance of first understanding the purpose for which such a survey is conducted before assessing the usefulness of the review, did not know, never attempted to ascertain, or intentionally ignored the central purpose of the clinical review:


Q.   Would you agree with me that when one is

determining usefulness, it depends on the purpose for

which one is conducting the survey?


A.   Yes.  And I should say that I've been

assuming that you were talking about useful to me. 




***

    
Q.   Do you understand what the purpose of the

survey was in this case?

     
A.   I think I have at best a vague understanding

of it, so I think I'd prefer to say no.

     
Q.   But you do agree that whether or not a margin

of error other than 95 percent is acceptable is

dependent upon purpose?

     
A.   It may be dependent upon purpose.  It may be

dependent upon audience.  It may be dependent upon a

number of things.

     
Q.   But you don't know what the purpose of this

survey was?

     
A.   Right.

(ZA Ex. 23 at p. 56:8-56:12, 62:22-63:10).  


As Dr. Rogers’ explained, and the coordinator of the review, Marci White stated in her expert report, the object of the clinical review is to provide the Court with useful information about the need for home-based behavioral health services for both the sample of children evaluated as well as the larger population which they represent.  (See ZA Ex. 1 at 1, 3-14). Exclusion of the review data would leave the Court with no information on either issue, because the defendants have never conducted such a review, systematically gathered such information, nor – despite all of their attacks on the methodology employed here – reached any definitive expert conclusion that the plaintiffs’ experts are wrong when they opine that there is a significant unmet need for such service in the Commonwealth.  


At the bench trial of this case, there will be ample opportunity for the defendants’ experts to quibble with methodology, to present their own counter-conclusions, and for the defendants’ counsel to cross-examine the plaintiffs’ experts.  With these safeguards in place to address the defendants’ professed concerns, the Court should not be deprived of potentially valuable and admissible evidence and the opportunity to give it the weight it deserves after all views have been heard.

II. Argument

A. The Motion in Limine Should Be Denied Because Defendants Raise Only Questions Going To The Weight To Be Given To Plaintiffs’ Survey Evidence.

It is appropriate to exclude evidence in advance of trial pursuant to a motion in limine  “only when the evidence is clearly inadmissible on all grounds.”  Hawthorne Partners v. AT & T Techs., Inc., 831 F. Supp. 1398, 1400 (N.D. Ill. 1993).  Moreover, with respect to motions in limine filed in a jury-waived proceeding, “all doubts at [such] a bench trial should be resolved in favor of admissibility.”  Commerce Funding Corp. v. Comprehensive Habilitation Services Servs., No. 01 Civ. 3796 (PKL), 2004 WL 1970144 at * 5 (Sept. 3, 2004 S.D.N.Y.) (reserving judgment on motion in limine until time of bench trial “so that motion is placed in appropriate factual context”) (quoting Dreyful Ashby, Inc. v. SS “Rouen”, 1989 WL 151685, at *2 (S.D.N.Y. 1989)); see also Rick v. Stevens, No. C-00-4144-MWB, 2002 WL 1713301, at *5 (N.D. Iowa) (deferring ruling until time of bench trial to allow more extensive factual analysis).  Due to the fact-specific nature of the Daubert inquiry, in particular, motions concerning expert testimony under Fed. R. Evid. 702 are properly deferred until the time of trial, or even after trial, in the jury-waived context.
  See, e.g., Gonzales v. Nat’l Bd. of Med. Exam’rs., 225 F.3d 620, 635 (6th Cir. 2000) (Gilman, J. dissenting) (noting that “district courts conducting bench trials have substantial flexibility in admitting proffered expert testimony at the front end, and then deciding for themselves during the course of trial whether the evidence meets the requirements of Kumho Tire Co. and Daubert and deserves to be credited”); Jones v. United States, 127 F.3d 1154, 1156 (9th Cir. 1997) (upholding trial court’s decision to grant motion in limine excluding expert testimony at close of bench trial); Barna v. United States, 183 F.R.D. 235, 239 (N.D. Ill. 1998) (“motions in limine to strike party experts are of less importance in bench trials”). 

Perhaps more importantly, when considering the present motion, even if one were to accept the criticisms of the defendants’ experts as valid, ‘[t]echnical and methodological deficiencies in [a] survey, including the sufficiency of the universe sampled, bear on the weight of the evidence, not on the survey’s admissibility.” KIS, S.A. v. Foto Fantasy, Inc., 204 F. Supp.2d 968, 973 ( N.D. Tex. 2001) (refusing to exclude survey evidence based on defects in size of respondent base and dissimilarities between surveyed population and population to which study should have been geared) (quoting Harolds Stores, Inc. v. Dillard Dep’t Stores, Inc., 82 F.3d 1533, 1544 (10th Cir. 1996)).
  “The proper approach is to view [survey] evidence with some understanding of the difficulty of devising and running a survey and to use any technical defects only to lessen evidentiary weight, not to reject the results out-of-hand.”  Minn. Specialty Crops, Inc. v. Minn. Wild Hockey Club, LP, No. Civ. 00-2317 JRTFLN, 2002 WL 1763999, at *2-3 (D. Minn. Jul. 26, 2002) (refusing to exclude survey evidence despite alleged flaws in composition of sample, tone and content of questions, and method of tabulation) (quoting J. Thomas McCarthy, 5 McCarthy on Trademarks § 32:178 (4th ed.)); see also Jellibeans, Inc. v. Skating Clubs of Georgia, Inc., 716 F.2d 833, 845 (11th Cir. 1983) (poor sampling and other errors in execution of survey went to survey’s weight, not to its admissibility).  Significantly, the defendants have identified no authority which would justify totally excluding all testimony and clinical review information obtained through the survey sampling.

Here, like in the majority of cases considering survey sampling, none of the defendants’ challenges to the sampling process,
 the size of the sample, the data collection standards used in conducting the review, or the information generated from the sample about the larger population (see Defs.’ Mot. in Limine, p. 1) warrant precluding this survey evidence.  

B. The Sample Survey Was Fair And Reasonable And Has Produced Results That Are Useful And Informative


1.
The Plaintiffs’ Designed the Study Without Bias in Order to Provide the Court 


with Valuable Information


In designing and implementing the clinical review, the objective of the plaintiffs’ experts was, as Dr. Conroy put it, to “design a sampling process that would produce an unbiased representation of Massachusetts children who have serious mental health needs and who receive behavioral health services under Medicaid and other state agencies.”  (See ZA Ex. 2 at p. 3).  Indeed, there is no claim by the defendants in the present motion that the plaintiffs’ experts chose any particular sampling technique in order to bias or skew the results of the sampling survey in favor of the plaintiffs.
  Even if the Court was inclined to engage in this battle of experts at this stage of the case,
 given the “purpose” of the review – never even considered by the defendants’ experts – “this study provides useful information that is otherwise unavailable about the need for home-based services that may be present among the larger population of children served.”  (ZA Ex. 12 at p. 2).  In the end, this is simply a classic dispute among the experts about the utility of survey evidence, which is properly resolved by the trier-of-fact when weighing the evidence, not by exclusion before the fact. 


2.
The Technical Criticisms of the Clinical Review and Sampling Process Are Not 


Persuasive


In large part, the defendants’ experts are not even prepared to say that the conclusions reached by the plaintiffs’ experts are wrong or materially impaired due to these alleged methodological flaws.  Specifically, with respect to the drawing of the sample from the larger population of children (i.e., the “sample frame”), the defendants criticize (1) the presence of duplicates within the sample frame of 3226 children from which the sample was drawn, (2) the use of the Microsoft Excel random number generator, (3) the possible seasonal effects on the sample frame from focusing on two one-month periods, i.e., November 2002 and March 2003, and (4) the pulling of a substitute roster of an additional 30 names when an insufficient number of names, reliable addresses and consents came up in the first instance.   But, in none of these situations have the defendants’ experts concluded that these so-called flaws in methodology render the results of the review wrong or impaired.  In fact, despite all of these so-called methodological concerns, the defendants’ expert ultimately conceded that he had no “reason to believe that the drawn sample does not resemble the sampling frame.” (ZA Ex. 23 at p. 128:20-128:22).


a.
Duplicates


While the defendants criticize the presence of duplicates in the sampling frame, their expert has done nothing to quantify or calculate the magnitude by which, if at all, the sampling frame was impaired.

    Q.   Did you undertake to quantify the impairment from -- to the sampling frame from the inclusion of duplicates?

     A.   No, I did not.

(ZA Ex. 23 at p. 75:15-75:18).  Indeed, he conceded that, whatever the impairment, “[q]ualitatively. . . it would not be big.” (Id. p. 75:22).


b.
The Microsoft Random Number Generator (“RNG”)


Again, as in the case of duplicates, the defendants’ expert did nothing to determine if the so-called flaws in Microsoft’s RNG – none of which he could identify during the course of his deposition – “in fact occurred during Dr. Conroy’s sampling.”  (ZA Ex. 23 at p. 110:23-111:2).  Indeed, he did not try to replicate the sample to determine if any of the alleged flaws manifested themselves and had not even reviewed Microsoft’s own technical information (see id. at p. 111:3-111:7; 103:21-104:5) that specifies, “the chance of a serious practical effect on your random data by the random number generator in Excel 2002 and earlier is minimal.” (See ZA Ex. 30 at p. 4.)


c.
Seasonal Effects


The sample frame in this case was limited to a point in time (November 2002 for state agencies, March 2003 for managed care organizations), because of the defendants’ claims of burdensomeness and a resultant court order requiring production of data limited to these periods. (See ZA Ex. 12 at p. 7).  Once again, the defendants criticize the results of the clinical review because of this constraint (see Defs.’ Mot. in Limine, p. 5), but once again the defendants’ expert did nothing to quantify whether there was, in fact, any impairment of the results due to alleged seasonal effects.  (See ZA Ex. 23 at p. 76:6-76:9).  Nor is there any evaluation or data provided the defendants’ experts indicating that the months of November or March produce any unique seasonal differences that would even be material to the issues reviewed in the review.

d.
Substitution


The children within the sample frame received behavioral health services in four different categories: crisis, home, inpatient, residential.  (See ZA Ex. 2 at p. 5).  When the names of children falling into the crisis category were drawn for the sample, the established procedure by the clinical review coordinator was to contact the appropriate guardian to seek consent for participation in the review.  However, for the children drawn who fell into the crisis group, often there was insufficient address and contact information or an absence of medical records, a failure to respond in a timely fashion or at all, or consents were not provided.  (See ZA Ex. 2 at p. 7; ZA Ex. 12 at p. 7).  As a result, in order to ensure a statistically significant number of children in this cohort, Dr. Conroy drew a supplemental list of 30 children’s names from this category so that children who received crisis services would be represented in the final review.  While offering criticism of Dr. Conroy’s use of substitution in this way, Dr. Goldstein never determined whether any of the 30 additional names pulled ended up among the children actually reviewed and, again, never undertook to quantify whether, in fact, such substitution impaired the results of the survey sampling.  (See ZA Ex. 23 at p. 119:9-120:5).  Nor was the defendants’ expert able to say that the substituted children differed in any material respect from the children whom they replaced – the key concern for the use of substitution as a remedy for non-response in sampling.  (See ZA Ex. 23 at p. 38:21-39:12).
C. The Randomness of the Clinical Review Sample Was, Under the Circumstances, Reasonable.


The Motion in Limine, and section II.A.2.b in particular, devote a substantial attention to the randomness of the children reviewed for the survey.  Because the guardians of some of the children drawn for the sample did not respond to the request to participate in the review, the defendants claim that the sample is biased to the characteristics of those who were willing to participate, i.e., “non-response bias.”  This criticism ignores both the legal requirement of consent, as well as the professional and ethical considerations that require individualized consent as part of any form of clinical review.  


The legal requirement is grounded in precisely those statutes that the defendants have repeatedly argued to the Court demand maintaining the confidentiality of client information.  In light of the defendants’ insistence that consent was a requisite to their release of medical records for children in the sample, it is wholly inappropriate for them to now argue that this legal requirement somehow distorts the clinical review.  Similarly, for the defendants to claim that a consent requirement that is traditionally honored by clinicians and researchers collecting personally-identifying data from children or persons with disabilities undermines the validity of this review demonstrates how little the defendants’ experts actually understand about this type of review.


In any event, as even the Motion in Limine concedes, the purported problem is only theoretical – “people who did not respond may be fundamentally different from the people who did.”  (Defs. Mot. In Limine at pp. 5-6) (emphasis added).  Moreover, the defendants’ experts again did nothing to assess the reasons for the non-responders, and could not opine that the non-responders were any different than the responders.  As one testified:

    Q.   Did you undertake any effort to examine the

reasons for non-response in this case?

     A.   Beyond what was in Dr. Conroy's report and

his deposition, no.

     Q.   Would the reasons for non-response affect in

any way the opinions that you have offered in your

report?

     A.   If the reasons tended to make one believe

that the non-responders were different from the

responders, then I would be even more bothered.

     Q.   And I take it the opposite would be true;

you'd be less bothered if the reasons were an

indication that the non-responders were more like the

responders?

     A.   Yes.

     Q.   Do you know of any reason to believe that the

non-responders are less like the responders in this

case?

     A.   No.

(ZA Ex. 23 at p. 117:2-117:20).


In contrast, the plaintiffs’ experts have concluded that the presence of non-responders in the surveying effort did not create a bias towards only children and families dissatisfied with their current treatments.  Specifically, in her report, Dr. Rogers states: 

Although the children reviewed (n=35) did not constitute a purely random sample, the difficulty locating the children and families and obtaining signed releases made some limitations on randomness unavoidable.   Given the rules, court orders, and parameters applicable to this review, non-consenters had to be excluded because the review could not be conducted with children whose guardians did not consent and whose records were not available. In addition, as outlined above, many of those who did not sign releases were children and families who had moved from prior addresses or had changed legal custody arrangements.  It is also quite possible that some families who depended on the state agencies and MCOs for treatment and other supports would be reluctant to participate in a clinical review conducted as part of a lawsuit against those agencies. 

It is obvious that some children were not included in the review for a wide variety of reasons, and that no one reason appears to be causing a selection bias in which only dissatisfied children and families were in the final sample. Therefore, it does not seem reasonable to conclude that only persons dissatisfied with current services or persons who needed home-based services agreed to participate, and that others who did not refused. In light of the purpose, scope, available resources and the constraints that were operating during this review, I believe that the sample and the sample size used were reasonable.

(ZA Ex. 12 at p. 7-8). 

D. The Sample Was Large Enough For The Intended Purpose Of The Review.


In another challenge to the methodology employed for the review, the defendants contend that the sample reviewed by plaintiffs’ experts was not large enough.  (Defs.’ Mot. in Limine, pp. 6-8).  Notably, in support of this contention, the defendants rely only on the views of Dr. Magnus.  (See id.).  This is understandable because the defendants’ two experts, Dr. Goldstein and Dr. Magnus, apparently differ considerably on this point.  Moreover, the defendants’ position is expressly contrary to the prior holding of this Court concerning an almost identical sample size.


As an initial matter, Dr. Conroy concluded that a small sample could be used effectively to detect the presence of a large effect, i.e., the presence of an unmet health need, in the population from which the sample was drawn (see ZA Ex. 2 at p. 9), a point with which the defendants’ expert Dr. Goldstein agreed.

     Q.   You've reviewed Dr. Conroy's deposition, haven't you?

     A.   Yes.

     Q.   And do you recall his testimony about using small samples to 

detect large effects?

     A.   I recall that there was some discussion of that, yes.

     Q.   Do you agree that small samples can be useful to detect large 

effects in a sample frame?

     A.   Yes.  It was one of the things that I said. 

(ZA Ex. 24 at p. 55:9-55:18).  


Dr. Goldstein’s concession is consistent with the holding of this Court in a prior action concerning the Commonwealth’s administration of nursing homes.  See Rolland v. Cellucci, 198 F. Supp.2d 25, 35, (D. Mass. 2002) (Neiman, J.).  In the Rolland case, the Commonwealth similarly argued that the plaintiffs’ “simple size of thirty-nine was simply too small to permit conclusions to be drawn on class-wide service delivery.”  Id. at 35.  The Commonwealth also pointed to margin of error that it contended was too large and an indicator of flawed sampling methodology.  However, the Court quickly dispensed with the Commonwealth’s arguments in light of the results of the survey and its purpose, holding that:

It is certainly true that, had Plaintiffs had the resources, Dr. Conroy would have recommended a larger sample.  That would have been preferable to the court as well.  But, as Dr. Conroy testified, a larger sample is most important when one is “looking for the prevalence of something rare.”  Dr. Conroy continued:

If you’re looking for a common event for a dominant or prevalent pattern in something, small samples work very well.  If you find a big dominant pattern, then the small sample is going to be fine.  If you find something very rare and only a couple instances out of 39, then you might have to find a bigger sample.

As will be shown, Plaintiffs’ experts in the case at bar found dominant patterns.  Accordingly, the court is satisfied that the margin of error is acceptable for purposes here.  

Id.  (internal citations omitted).      


In this case, for the two months examined, the survey showed that the vast majority (90%) of the sampled children needed home-based services in the past and a significant majority (70%) still need these services today.  This overwhelming finding of an unmet need is what is known as a “dominant pattern or trend.”  As reported by plaintiffs’ expert, Dr. Michael R. Sutherland, such a trend is “only likely to have occurred in scenarios or populations where children needing home-based services is very common.”  (See ZA Ex. 17 at p. 5).  


As a further check that the drawn sample was representative of the larger population in the sample frame, Dr. Conroy examined additional “inferential statistics.”  In particular, he compared the age and gender characteristics of the children in the sample to see if they were comparable to the age and gender characteristics of the larger population.  He found that these characteristics were, in fact comparable, suggesting that other characteristics between the two groups would be comparable as well.  (See ZA Ex. 2 at p. 8).
  



Finally, the defendants attempt to strike at the methodology employed for the sample through criticism of the margins of error and confidence levels involved. (See Defs.’ Mot. in Limine, pp. 8-9).  To begin with, the results of the sampling were that at a 90% confidence level, the sample reviewed would yield results with a 15.5% margin of error.  In simpler terms, as Dr. Conroy explained, this means, “if we drew 100 samples of this size, then 90 times out of 100, our estimate from the sample would be within 15.5% of the true population value, and most would be considerably more accurate than that.” 
  (ZA Ex. 2 at p. 11).  In this case, as stated above, the results of the survey were that 90% of the children reviewed had a need for home-based services in the past and 70% of the children reviewed had such an unmet need at the time of the survey.


But, even if all of the alleged technical concerns that the defendants profess, in fact, affected the results of the review – which, as reviewed above, the defendants’ experts do not appear prepared to say – and the relevant margin of error thereby increased as this Court has acknowledged, such larger margins of error do not destroy the utility of the clinical review given the relevant need that emerged.  See Rolland, 198 F. Supp.2d at 35.  Ultimately, as even Dr. Goldstein agreed, “it’s the audience’s job to decide what [margin of error] is too wide”, not the statistician’s job.  (ZA Ex. 23 at p. 138:10-138-12). 

    Q.   So, if the audience were willing to accept

margins of error in excess of 50, that's up to the

audience?

     A.   Yes.

     Q.   And it's up to the purpose for which the

audience is looking at the sample?

     A.   I assume, yes.

(Id. at 138:13-138:19).  In fact, again as Dr. Goldstein agreed, generally accepted standards of survey sampling methodology do not prescribe an upper limit for acceptable margins of error. 

    Q.   Are you aware of any published source that

says that a margin of error of more than 40.6 can never

be within generally accepted standards of survey sample

methodology?

     A.   No.

     Q.   Are you aware of any margin of error cited by

any published source that sets an upper limit of what

can be within generally accepted standards of survey

sampling methodology?

     A.   No. 

(ZA Ex. 23 p. 143:5-143:14).  In the end, as discussed at the outset of this Opposition, what matters is the central purpose for which the clinical review was conducted.  And, for that purpose,

[w]ith such a prevalent finding in this clinical review, combined with the likelihood that the sampling was not biased toward only dissatisfied clients, the results suggest that sampling issues, resource constraints, or other access constraints did not undermine the primary conclusion of the review: that a large proportion of children in the review and likely the larger population could benefit from home-based services.

(ZA Ex. 12 at p. 10; see also ZA Ex. 17 at p. 10).

III. CONCLUSION


For the reasons set forth above, the criticisms leveled by the defendants with respect to the client review (even if valid) raise questions only of methodology.  As such, “[t]he proper approach is to view [survey] evidence with some understanding of the difficulty of devising and running a survey and to use any technical defects only to lessen evidentiary weight, not to reject the results out-of-hand.”   Minn. Specialty Crops, Inc., 2002 WL 1763999, at *2-3.  (emphasis added).  Because such issues of evidentiary weight may be fully explored during cross-examination at the bench trial in this case, the defendants’ Motion in Limine should be denied. 
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� 	The plaintiffs have repeatedly made clear that the determination of how many as well as exactly which children need home-based services will be determined by a comprehensive assessment process that they have requested as part of the remedy in this case.  (See Complaint, Prayers for Relief at p. 45-47).





� 	Notably, despite claiming the existence of “generally accepted standards,” the defendants’ expert could not identify a single text that framed these so-called standards the way that he had articulated them. (See ZA Ex. 23 at p. 60:16-60:20) (Q.  So is it fair to say that, as far as you know, there is no text that sets up accepted methods for arriving at conclusions about a larger group the way that you have done here in paragraph 3? A.  Correct.).





� 	Unlike the plaintiffs’ expert Dr. James Conroy, neither of the defendants “survey” experts has ever published on the subject of surveys (See ZA Ex. 23 at p. 53:24-54:6; ZA Ex. 24 at p. 55:1-55:3).  Significantly, neither of these experts are clinicians or regularly evaluate research methodologies for clinicians.  Moreover, both of the defendants’ experts conceded their lack of expertise with respect to survey sampling.  (See ZA Ex. 23 at p. 30:15-30:18 (Q.  Do you consider yourself an expert in surveys?  A.  I do not consider myself an expert in the field implementation of surveys.); ZA Ex. 24 at p. 48:3-48:12(Q.  In your opinion what are the leading texts on survey sampling? A.  I'm not an authority; Q.  On what, sir? A.  On survey sampling; what would be the leading texts.  I can refer to texts that I have been -- used in my course work.; Q.  Are you an authority on survey sampling


generally?  A.   No.)).


� 	Concerns of judicial economy, however, generally dictate that motions in limine regarding matters of trial structure or case management, such as Plaintiffs’ Motion in Limine to Exclude Proffered Evidence or Argument Regarding Alleged Post-Discovery Developments, filed March 4, 2005, should be determined prior to trial.  See Rick, 2002 WL 1713301, at *3 (discussing potential trial management benefits of certain motions in limine in bench trial context).


� 	See also, Conagra, Inc. v. George A. Hormel & Co., 990 F.2d 368, 370 (8th Cir. 1993); Insty*Bit, Inc. v. Poly-Tech Indus., Inc., 95 F.3d 663, 671 (8th Cir. 1996).





� 	Despite the contrary implication in the Defendants’ Motion In Limine, pp. 3-4, although each of the plaintiffs were reviewed in connection with this client review, they were not included in the final sample of 35 on which Dr. Conroy based his calculations for generalizations about the larger sample frame population.  (See ZA Ex. 2 at pp. 9-12).





� 	Instead, the defendants, through their experts, fault certain of the techniques that Dr. Conroy used in achieving this purpose.  For the reasons discussed above, the merits of these technical challenges are not appropriate to resolve in a motion in limine and, instead, are best left to trial. 





� 	In fact, the plaintiffs’ rebuttal experts Dr. Rogers and Dr. Sutherland are prepared to opine extensively about the reasonableness of the methods employed in designing and implementing the review, particularly given the limited purpose for which the review was intended and the significant constraints under which the study had to be conducted.  (See generally ZA Exs. 12 and 18).


� 	(See also ZA Ex. 23 at p. 120:19-120:23) (Dr. Goldstein testifies:  Q.  Do you have an opinion as to whether it is reasonable to assume that only persons dissatisfied with the services that they have been receiving were non-responses? A.  No).





� 	In suggesting that the sample size here was to small too permit conclusions about any larger group (see Defs.’ Mot. In Limine, p. 6), defendants apparently forgot about Dr. Goldstein’s concession.  


� 	Again, the defendants claim fault in Dr. Conroy’s methodology because the children in the drawn sample were also in the sample frame when the comparison was done.  (Defs.’ Mot. in Limine, p. 7).  Dr. Conroy, however, testified that such inclusion would have had only a “trivial” effect, if any, on the use of gender and age as adequate inferential statistics (see ZA Ex. 3 at p. 140:12-141:2) – again a point with which Dr. Goldstein testified he had no reason to disagree.  (See ZA Ex. 23 at 125:12-127:8).





� 	To achieve a 95% confidence level with a margin of error of 5%, the plaintiffs’ experts would have had to review a sample of 1070 children out of the sample frame 3226. (See ZA Ex. 2 at p. 10). 





� 	Because 95% confidence levels are often reported, such levels are sometimes confused for an “industry standard.” (See Defs.’ Mot. in Limine , p. 8).  In fact, as Dr. Goldstein agreed, the only concern for not using 95% is the possibility that the audience considering the data might mistakenly believe that a 95% confidence level when it was not.  In the context of this litigation, it is highly unlikely that defendants here will allow the Court to forget Dr. Conroy’s use of 90% confidence levels.  (See ZA Ex. 23 at 131:1-133:14).  In fact, Dr. Goldstein was not aware of any occasion when a court rejected a survey sample for using a confidence level other than 95%, and the defendants certainly do not cite any such authority.  (See id. at p. 61:8-61:11).
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