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PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ FIFTH MOTION IN LIMINE TO EXCLUDE EVIDENCE ABOUT OTHER STATE’S MEDICAID PROGRAMS

The defendants’ tellingly struggle to exclude expert testimony and evidence concerning the multitude of EPSDT home and community-based programs, treatments and services offered in other states and localities.  Such plainly admissible and highly probative evidence demonstrates both the medical necessity and Medicaid reimbursability of home and community- based (“HCB”) services, and exposes Massachusetts’ contrasting failure to conform to this nation-wide EPSDT mandate.  As with their summary judgment motion, the defendants in this Motion seek to confuse applicable Medicaid/EPSDT law by an unavailing excursion into “state plan” irrelevance.  Their motion should be denied. 

 I.  
EPSDT IMPOSES A NATION-WIDE OBLIGATION TO PROVIDE ALL 
MEDICALLY NECESSARY SERVICES IRRESPECTIVE OF STATE PLANS

Because EPSDT imposes a uniform national standard for provision of medically necessary behavioral health services to Medicaid-eligible children, evidence of medically necessary services offered pursuant to EPSDT in other states is directly relevant to the central dispute in this matter:  whether the Commonwealth is obligated to provide home and community-based services under EPSDT.  Although the defendants again attempt to confuse this issue by attaching misplaced significance to minor variations among state plans,
 the national EPSDT obligation exists irrespective of any flexibility afforded to individual states in the administration of such plans.
  Dickson v. Hood, 391 F.3d 581, 592 (5th Cir. 2004), (“[T]he plain words of the statute and the legislative history make evident that Congress intended that the health care, services, treatment and other measures that must be provided under the EPSDT program be determined by reference to federal law, not state preferences.”)

The plain meaning of the Medicaid Act requires this conclusion.  As defendants concede in their Motion, the Act unambiguously defines EPSDT to include:

necessary health care, diagnostic services, treatment and other measures described in [§ 1396d(a)] to correct or ameliorate defects and physical and mental illnesses and conditions discovered by the screening services, whether or not such services are covered under the State Plan.

42 U.S.C. § 1396d(r)(5) (emphasis added); Defs.’ Fifth Mot. in Limine at 2.  Indeed, Congress specifically amended the Medicaid Act in order to require the states to provide all medically necessary EPSDT services to Medicaid-eligible children due to concerns that the states were not, in fact, providing children with all the care and services allowable under Medicaid.  See Dickson, 391 F. 3d at 589 (citing S. Fin. Comm. Rep., 135 Cong. Rec. 24444 (Oct. 12, 1989)).  As a result, every Circuit to consider the issue has determined that the states have no discretion to define the scope of services that can be offered pursuant to EPSDT and must instead provide all medically necessary services falling within that provision.  See Dickson, 391 F.3d at 593 (“states must cover every type of health care or service necessary for EPSDT corrective or ameliorative purposes that is allowable under § 1396d(a)”); Collins v. Hamilton, 349 F.3d 371, 376 n. 8 (7th Cir. 2003) (“a state’s discretion to exclude services deemed ‘medically necessary’ … has been circumscribed by the express mandate of the statute”); Pediatric Specialty Care, Inc. v. Ark. Dep’t of Human Servs., 293 F.3d 472, 480-81 (8th Cir. 2002) (holding that while state plan “need not specifically list every treatment service conceivably available under the EPSDT mandate… [it] must pay part or all of the cost” of such medically necessary treatments); Pereira v. Kozlowski, 996 F.2d 723, 725-26 (4th Cir. 1993) (“In section 1396d(r)(5), the Congress imposed upon the states, as a condition of their participation in the Medicaid program, the obligation to provide to children under the age of twenty-one all necessary services, including transplants.”); Pittman v. Sec’y Fla. Dep’t of Health & Rehab., 998 F.2d 887, 891-92 (11th Cir. 1993) (finding that 1989 amendments removed all state discretion with respect to § 1396d(r)(5)).

In light of the uniform EPSDT requirement imposed upon all states independent of their individual Medicaid plans, the defendants’ position that variability among those same plans somehow makes evidence of medically necessary EPSDT treatments irrelevant is untenable.  Indeed, the defendants’ arguments are remarkably self-contradictory.  First, the defendants acknowledge, as they must, the Congressionally-mandated EPSDT standard: “the EPSDT provisions of the Act require that a State Plan provide or arrange for all medically necessary treatment and services, whether or not those treatment or services are specifically listed in the State Plan.”  Defs.’ Fifth Mot. in Limine at 2; see also Defs.’ Statement of Undisputed Facts at ¶ 57.  Yet moments later, in a tribute to disingenuouity, they conclude that the applicability of the “requirements imposed by the EPSDT provisions[] are determined by states on a state-by-state basis.”  Id. at 2.  Such a “state-by-state” determination of EPSDT applicability is expressly contrary to Congress’ stated intent when enacting the provision “to require that states provide to children all treatment items and services that are allowed under federal law and that are determined to be necessary.”
  Dickson, 391 F.3d at 590 (quoting 135 Cong. Rec. S13234 (Oct. 12, 1989)).

The defendants’ present argument is further belied by their historic concern with behavioral health services offered in other states.  The defendants engaged an outside consulting firm to study HCB services offered in at least four (4) states, in an effort to determine whether the Commonwealth’s MHSPY and CFFC programs were likewise eligible for federal financial participation (“FFP”).  See Sherwood Dep. 59-66 and Exhibits.  While it is true that CMS is organized regionally, defendants nonetheless felt it worthwhile to ask their consultants to study EPSDT services offered both within the Commonwealth’s region, i.e. New Jersey, and outside the region, i.e. Indiana.   Despite the defendants’ strained efforts to proclaim regional and local discretion in administration of Medicaid state plans, that discretion simply has no bearing on the overriding national obligation imposed under EPSDT.  As the defendants’ own investigation highlights, evidence of the efforts of other states to comply with the EPSDT mandate necessarily reflects upon the Commonwealth’s failure to do so.

II.  
HCB SERVICES OFFERED BY OTHER STATES PURSUANT TO EPSDT ARE 
HIGHLY RELEVANT TO THE MEDICAL NECESSITY OF SUCH SERVICES

Both parties agree that the medical necessity of the home and community-based behavioral health services that the plaintiffs seek is a critical issue to this case.  See Defs.’ Pretrial Mem. at 1-2; Pls.’ Pretrial Mem. at 7.  Medically necessary services and treatments in Massachusetts “must be of a quality that meets professionally recognized standards of health care.”  130 C.M.R. 450.204(B).  The plaintiffs will be offering the expert testimony of Drs. Barbara Burns, James Greer and Marty Beyer and clinicians Beth Whitaker, Marci White, and Narell Joyner to demonstrate that HCB services meet this standard.  The defendants have engaged an expert, Dr. Leonard Bickman, to contest this evidence.  Thus, whether the requested relief -- HCB services -- constitutes a professionally accepted practice in the mental health field is unquestionably relevant, and indeed central, to the matter presently before the Court.
  Moreover, evidence of the treatments and services adopted by other behavioral health providers is necessary to establish “professionally recognized” standards of care.  As such, the behavioral health practices of other states not only constitute evidence of the scope of defendants’ EPSDT obligations, but also direct evidence of the professional acceptance of home and community-based services.

III.
BECAUSE DEFENDANTS HAVE ASSERTED THAT HCB SERVICES ARE NOT 
REIMBURSABLE PURSUANT TO THE MEDICAID ACT, EVIDENCE OF 
FEDERAL FINANCIAL PARTICIPATION FOR THE PROVISION OF THOSE   
SERVICES IN OTHER STATES IS RELEVANT

In their summary judgment papers defendants repeatedly argue that, although CMS has authorized FFP for the provision of certain HCB services pursuant to the Commonwealth’s unique Demonstration Waiver arrangement, HCB services are not otherwise broadly reimbursable under the Medicaid Act.  See Defs.’ Statement of Undisputed Facts at ¶¶ 24, 25 and 72; Mem. of Law in Supp. of Defs.’ Mot. for Summ. J. at 13-14.  As such, defendants apparently have sought to put at issue whether HCB services generally are eligible for FFP.  Obviously, where HCB services are receiving FFP in a multitude of other states and locations, such evidence supports – indeed, establishes, FFP eligibility for HCB services in Massachusetts.  Having raised this issue, the defendants cannot now seek to foreclose evidence of the numerous other states that obtain Medicaid/EPSDT funding for the very HCB services that plaintiffs seek.
CONCLUSION

For the reasons set forth herein, plaintiffs request that the Court deny defendants’ Fifth Motion in Limine.
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� The defendants’ summary judgment papers similarly included a lengthy discussion of the Commonwealth’s Section 1115 Demonstration Waiver and related state plan provisions in an apparent effort to imply that the Waiver somehow relieved Massachusetts of its obligations under EPSDT.  See Mem. of Law in Supp. of Defs.’ Mot. for Summ. J. at 12-13.  As plaintiffs’ made clear in their Opposition, and are forced to do so again in response to the instant Motion, CMS approval of a state plan, regardless of any amendments to that plan under a Section 1115 waiver or otherwise, has no bearing on the Commonwealth’s independent statutory responsibility to provide EPSDT services to Massachusetts children.  See Pls.’ Opp'n. To Defs.’ Mot. for Summ. J. at 4-11.


� Conspicuous throughout the defendants’ Motion is the absence of any cited authority in support of their illogical construction of the Medicaid Act.  Moreover, the plaintiffs made defendants aware of the import of the Dickson decision and similar cases with respect to this very point in their Opposition to Summary Judgment.  See Pls.’ Opp’n to Defs.’ Mot. for Summ. J. at 7-8.


� The defendants’ reliance upon a CMS administrative opinion purportedly discussing “substantially similar” case management services to demonstrate the variability of Medicaid services across states is entirely unfounded.  In keeping with the defendants’ efforts to muddle the otherwise clear dispute before the Court, nowhere does the CMS opinion attempt to interpret the EPSDT mandate or determine the proper scope of services provided pursuant to that provision.  Nor does the opinion indicate that, based on CMS fiat, case management services that are ineligible for reimbursement in Maryland can somehow be reimbursed in Massachusetts.  Rather, the CMS administrator determined that the specific services requested by Maryland did not meet the statutory definition of case management services under section 1396n(g) of the Medicaid Act, and that, because the requested services were already freely provided to the proposed program participants, CMS would not reimburse the cost of the services.  See Disapproval of the Md. State Plan Amendment No. 02-05, No. 2003-02 at 19 (Ctrs. for Medicare & Medicaid Servs. Aug. 27, 2004).


In fact, the administrative opinion notes that some of the requested services were already reimbursable pursuant to the EPSDT provisions of the Medicaid Act.  Id. at 20.  The CMS opinion also explicitly distinguished the provision of case management services under EPSDT from Maryland’s request for funding for optional targeted case management services pursuant to 42 U.S.C. 1396n(g).   Id. at 25.


� Moreover, to the extent that the defendants maintain that expert testimony concerning the behavioral health programs, treatments or services offered by other states, in particular, is not admissible, such questions concerning expert testimony under Fed. R. Evid. 702 are properly defined until the time of trial, or even after trial, in jury-waived proceedings such as the instant action.  See, e.g., Gonzales v. Nat’l Bd. of Med. Exam’rs., 225 F.3d 620, 635 (6th Cir. 2000) (Gilman, J. dissenting) (noting that “district courts conducting bench trials have substantial flexibility in admitting proffered expert testimony at the front end, and then deciding for themselves during the course of trial whether the evidence meets the requirements of Kumho Tire Co. and Daubert and deserves to be credited”); Jones v. United States, 127 F.3d 1154, 1156 (9th Cir. 1997) (upholding trial court’s decision to grant motion in limine excluding expert testimony at close of bench trial); Barna v. United States, 183 F.R.D. 235, 239 (N.D. Ill.1998) (“motions in limine to strike party experts are of less importance in bench trials”).
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