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PLAINTIFFS' OPPOSITION TO DEFENDANTS' SEVENTH MOTION IN LIMINE TO EXCLUDE REBUTTAL BY FOUR REBUTTAL EXPERTS: E. SALLY ROGERS, MICHAEL SUTHERLAND, CHRIS KOYANAGI AND ROBERT FRIEDMAN
I.
Introduction
The defendants have moved to exclude entirely the testimony of four of the plaintiffs’ experts who filed rebuttal reports in accordance with the Court’s December 6, 2004 Supplemental Scheduling Order.  The defendants protest that the four experts are “newly designated,” “last minute” experts and that their reports “do not meet the standards for rebuttal testimony.”  The defendants’ position is entirely unfounded and contrary to the Court’s plainly stated directive.  


The defendants seek to exclude testimony of four plaintiffs’ experts, who submitted rebuttal reports in response to the defendants’ own rebuttal expert reports.  Four of the defendants’ rebuttal reports had been from new experts designated well after the original October 28, 2004 expert disclosure deadline.  All of the plaintiffs’ rebuttal reports at issue in this motion fall well within the bounds of proper rebuttal and directly respond to the defendants’ rebuttal expert reports.  Because the plaintiffs’ experts contain useful and important opinions on crucial matters raised by the defendants’ newly designated rebuttal experts, the defendants’ motion should be denied.  

II. The Court Explicitly Anticipated and Allowed that Plaintiffs’ Rebuttal Experts Could Include Experts Who had Not Previously Submitted Reports.


The Court's Supplemental Scheduling Order contains no limitation as to the type of experts either party may retain to prepare rebuttal reports.  Notwithstanding any assertion to the contrary by the defendants, the plain language of that Order in no way suggests that the plaintiffs are somehow limited to rebuttal reports from previously disclosed experts while the defendants are free to retain entirely new experts.  To the contrary, the Court made clear at the November 24th hearing that it understood, and that the parties should understand, that rebuttal reports from both parties could be submitted either by new or old experts.  The Court stated:
… both sides would have until let's say December 13th to serve supplemental expert reports and that it would permit no more than four additional experts from either side, and that the depositions of those experts – whether it would be supplemental reports from previously-named experts or new experts -- the supplemental depositions or the new depositions would be completed by January 14th….

(See Aff. of Christopher Zimmerman (“ZA”) Ex. 31 at 34:5-15) (emphasis added).


Thus, the defendants cannot even feign surprise as a result of rebuttal reports from additional experts. Because the plaintiffs' expert rebuttal reports are plainly permissible under the Court's Supplemental Scheduling Order, and were plainly anticipated by both the Court and the parties,
 the defendants' motion should be denied.

III.
The Opinions and Reports of Plaintiffs’ Experts, Drs. Rogers and Sutherland, Plainly Rebut Defendants’ Expert Opinion

After the Court modified its scheduling order to allow additional rebuttal experts, the defendants submitted, inter alia, the reports of Drs. Goldstein and Magnus.  These new experts attacked the clinical review designed and conducted by the plaintiffs’ experts, Marty Beyer, Marci White, Narrell Joyner and Beth Whitaker, with the assistance of the plaintiffs’ sampling expert, Dr. James Conroy.  The Magnus and Goldstein expert reports make a number of criticisms of the clinical review, ranging from discrete methodological issues, such as sample size, instruments used and sample bias, to global research and resource issues.  The rebuttal reports of Drs. Rogers and Sutherland counter the defendants’ criticism and, as proper rebuttal, “explain, repel, contradict or disprove” the defendants’ expert opinions related to the clinical review.  U.S. v. Sebaggala, 256 F.3d 59, 66 (1st Cir. 2001); see also United Sates v. Laboy, 909 F.2d 581, 588 (1st Cir. 1990).  

During the November 24, 2004 hearing, when the Court inquired as to the prejudice to the plaintiffs resulting from the introduction of new expert witnesses for defendants, plaintiffs’ counsel correctly predicted that the defendants would use their new experts to launch an attack on plaintiffs’ clinical review.  Plaintiffs’ counsel pointed out that although the defendants emphasize the clinical review’s limitations, those limitations were in fact imposed by the defendants’ resistance to providing information, obstruction of access to class members and lack of cooperation in drawing the sample.
   (See ZA Ex. 31 at p. 40, 41).


The Court acknowledged this prejudice and sought to cure it by providing the plaintiffs with an equal number of rebuttal experts to counter the defendants’ new experts.  The expert testimony of Dr. Rogers and Dr. Sutherland does exactly what the Court intended and invited.  The reports of Drs. Rogers and Sutherland are classic rebuttals.  Dr. Rogers rebuts the opinions offered by Stephen Magnus; Dr. Sutherland rebuts the opinion of the defendants’ statistician, Richard Goldstein.  


Dr. Rogers is the Director of Research at the Center for Psychiatric Research at Boston University and a Research Associate Professor at Boston University’s Sargent College of Health and Rehabilitation Services.  She has over 24 years of experience in the design and conduct of clinical research, survey research, and program evaluation focused on the service needs of individuals with mental disabilities.  ( See ZA Ex. 12 at 1; ZA Ex. 13).


Based on her vast research experience and careful analysis of the defendants’ rebuttal reports, as well as a complete review of all of the plaintiffs’ expert reports that Dr. Magnus purports to rebut, Dr. Rogers offers her expert opinion that despite the issues raised by Dr. Magnus, the clinical review was fair, reasonable, reliable, and consistent with professional standards and sound research practices. (See ZA Ex. 12 at p. 8, 12). Taking into account each of Dr. Magnus’ methodological concerns (see, e.g., ZA Ex. 12 at p. 10-12), Dr. Rogers explains the significance of the central findings of the clinical review:

Significantly, over 90% of the children in the sample were determined to have needed home-based services in the recent past and over 70% were determined to need them at the time of the review.  Given the widespread need for home-based services in the review, these findings point to the conclusion that many children in the larger population need home-based services.  Based on my professional experience, I believe that it is fair and reasonable to draw the conclusion from this client review that many children in the larger population may need home-base services.

(ZA Ex. 12 at p. 8).

Dr. Sutherland is a Harvard-trained statistician who directed the Statistical Consulting Center at the University of Massachusetts, Amherst for over fifteen years.  (See ZA Ex. 17 at p. 1-2; ZA Ex. 18).  The defendants’ motion provides no basis whatsoever for exclusion of Dr. Sutherland’s rebuttal testimony.  In cursory fashion, the defendants speculate that some part of Dr. Sutherland’s testimony might be inadmissible and grossly mischaracterize his rebuttal report as intended “to correct mistakes made by original experts.”  (Defs.’ Seventh Mot. in Limine at p. 4).  Contrary to the defendants’ assertion, neither Dr. Sutherland’s report nor Dr. Rogers’ report is intended to correct anything previously disclosed.  Rather, both reports are purely rebuttal.  


It is remarkable that, in their motion, the defendants do not even acknowledge the report of their newly designated statistician, Richard Goldstein.  It is Dr. Goldstein’s report that Dr. Sutherland addresses, explaining the errors made by Dr. Goldstein and disproving his hypothesis that the plaintiffs should have conducted a classic peer-reviewed study.  Responding to Dr. Goldstein’s statistical critique, Dr. Sutherland offers the rebuttal opinion that: 

The plaintiffs’ [clinical] review was intended to produce - and did produce - data that could be legitimately analyzed and render generalizations from findings about the individuals reviewed to the larger sampling frame [of 3,226].

(ZA Ex. 17 at p. 6).


In their motion, the defendants assert, without basis, that Dr. Rogers, in particular, and Dr. Sutherland, by association, do not base their opinions on “personal knowledge” about the clinical review, but rather on information supplied by the plaintiffs’ counsel.  (See Defs.’ Seventh Mot. in Limine at p. 4).  The “no personal knowledge” characterization is both meaningless and false.  Both Drs. Sutherland and Rogers’ reports are based on first hand knowledge of the plaintiffs’ prior expert reports and the rebuttal reports and deposition transcripts of defendants’ experts.  (See ZA Ex. 12 at p. 2; ZA Ex. 17 at p. 2).  At each point, when asked at her deposition for the basis of her statements, Dr. Rogers answered by referring to multiple sources, including the plaintiffs’ expert reports and the defendants’ rebuttal reports.
  (See ZA Ex. 14 at p. 112, 113-116, 122-124).

IV.
Ms. Koyanagi’s Expert Opinions Unambiguously Rebut The Opinions Of Defendants’ Expert, Dr. Foster


The defendants also seek to exclude the rebuttal report and testimony of Chris Koyanagi because it purportedly only expands on the proof relied on by Dr. Burns.  (See Defs.’ Seventh Mot. in Limine at p. 4).  The defendants mischaracterize her report and conveniently ignore the plain import of her rebuttal disclosure.  


Ms. Koyanagi is the Policy Director of the Bazelon Center for Mental Health Law.  (See ZA Ex. 8 at ¶¶ 1-8; ZA Ex. 9).  She is the author of a comprehensive report on States’ Medicaid coverage of children’s mental health services, Making Sense of Medicaid for Children with Serious Emotional Disturbance.  (See id.).  Her rebuttal report, incorporating the findings of her study, was submitted in direct response to the rebuttal report of one of the defendants’ new experts, Dr. E. Michael Foster.  (See ZA Ex. 8 at ¶¶ 2,9, 34-35, 49-50).  Dr. Foster put in issue the extent to which the Medicaid Act and various Medicaid waiver programs cover certain home-based services and whether it is proper to consider such services provided under Medicaid by other States.  (See ZA Ex. 21 at ¶¶ 13, 14).  In particular, Dr. Foster stated that “State Medicaid programs as they relate to behavioral health services vary greatly; what is true in one state may not be true in another.”  (ZA Ex. 21 at ¶ 13).  In rebuttal, Ms. Koyanagi unambiguously responds that:

It is my opinion – based on my work at the Bazelon Center examining children’s mental health systems nationwide – that Michael Foster’s conclusions are inaccurate.  Many states use Medicaid funding to support a wide range of children’s mental health services and receive FFP for home-based services.  Further, states need not have waiver programs in order to meet their obligation to fund home-based services under Medicaid.

(ZA Ex. 8 at ¶ 35).  Her report, based upon her study and review, further provides highly relevant rebuttal information, explaining the type and extent of home-based services offered by other States.  (See ZA Ex. 8 at ¶¶ 34-48).  The report is proper rebuttal to Dr. Foster’s sweeping and unsupported opinions. 

V.
Dr. Friedman’s Expert Disclosures Properly Rebut The Opinions Of Defendants’ Experts, Drs. Bickman and Metz


Defendants seek to exclude Dr. Robert Friedman’s rebuttal report because they erroneously maintain that it parallels Dr. Burns’ original report on the effectiveness of home-based services.
  Such an over-simplification and mischaracterization puts in question whether defendants have, in fact, read Dr. Friedman’s report in full.


Dr. Robert Friedman is Professor in the Louis de la Parte Florida Mental Health Institute.  (See ZA Ex. 4 at 1-2; ZA Ex. 5).  For more than twenty years, he has directed the Research and Training Center for Children’s Mental Health at the University of South Florida.  (See id.).  Dr. Friedman’s Research and Training Center has provided consultation on children’s mental health programs to nearly every state in the country.  He is nationally recognized as a preeminent researcher and authority on children’s mental health.  


Dr. Friedman’s report is focused in its entirety on rebutting the opinions of defendants’ expert-in-chief, Dr. Leonard Bickman, and their rebuttal expert, Dr. W. Peter Metz.  (See ZA Ex. 4 at 1, 11-18).   His report is pure rebuttal, addressing issues raised by the defendants concerning the effectiveness of home-based services for children with mental illness.
  In opposition to Dr. Bickman, Dr. Friedman reviews and arrays the evidence demonstrating the effectiveness of home and community-based services.  Contrary to Dr. Bickman, he offers the opinion that: 

Based on the reviews of research of home and community-based services… I am convinced that there are considerable mental health benefits to many children from receiving these services, and minimal risks.  Home and community based treatment has been clearly demonstrated to be effective and certainly more effective for many children than traditional alternatives such as office-based out patient therapy or hospitalization.  

(ZA Ex. 4 at p. 19).

Dr. Friedman also rebuts the novel and extreme position, introduced by Dr Bickman, that there is no evidence that any treatment or mental health service for children has been found to be effective.  (See ZA Ex. 34 at p. 230-2).  In rebuttal, Dr. Friedman reviews the research on case management, wraparound, behavioral treatment, multi-systemic therapy and therapeutic foster care, and concludes that Dr. Bickman is wrong: there are home-based treatments that are effective for children with serious emotional disturbances.  (See ZA Ex. 4 at p. 5-11).  The defendants cannot offer rebuttal opinion from their designated experts without allowing the plaintiffs an opportunity for fair rebuttal showing how extreme, misguided and far from the professional mainstream those opinions, in fact, fall.  Dr. Friedman’s opinions constitute nothing more than fair rebuttal and should be admitted at trial. 

VI. Conclusion

For all the reasons stated above the Defendants’ Seventh Motion in Limine should be

denied. 
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� 	In fact, in a December 21, 2004 email, counsel for the plaintiffs expressly informed the defendants that “[w]e have not made final decisions on rebuttal experts, but I expect it to be a mix of prior and new experts.”  (ZA Ex. 33) (emphasis added).


� 	Moreover, the Court is aware of the defendants’ repeated obstruction of the plaintiffs’ clinical review of class members’ need for home-based services.  Following the plaintiffs’ argument, the Court noted “I have an idea of how the motions to compel were filed and the problems that you had with getting the information that you needed”.  (ZA Ex. 31 at p. 42).  The Court also stated “certainly if the case is tried before me, I’ll certainly be happy to be reminded of the problem that plaintiffs’ counsel has just described.”  (Id.).  


� 	The following exchange during Dr. Rogers’ deposition is typical:


Q.	What’s the basis for that statement?


A.	All of the reports that I mentioned, including the rebuttal report of Doctor Magnus and Doctor Goldstein, Marcia Boundy’s information about the sampling, Doctor Conroy’s report.


Q.	Anything else?


A.	Nothing else that I can think of, no.


Q.	That isn’t something that you have personal knowledge of, correct?


A.	No, I was relying on those reports.		


(ZA Ex. 14 at p. 122, 123).





� 	Defendants do not challenge or seek to exclude Dr. Burns' rebuttal report.





� 	The responsive nature of Dr. Friedman’s opinion is unmistakable upon review of the content of his report:  “Dr. Bickman, in his deposition …, takes the rather extreme position that there is no evidence of any treatment or mental health services for children that have been demonstrated to be effective.  As will be shown, this view is simply inconsistent with a wide body of professional research and literature.”  (ZA Ex. 4 at 5).  Dr. Friedman then goes on to make a point-by-point response to the rebuttal reports of Drs. Bickman and Metz.  (See ZA Ex. 4 at p. 11-18).
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