UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
Western Division

ROSIE D., et al.,

Plaintiffs

v.

MITT ROMNEY, et al.,

Defendants
)

)

)

)

)

)

)

)

)
Civil Action No.

01-30199-MAP

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ FOURTH
MOTION IN LIMINE TO EXCLUDE EXPERT TESTIMONY
THAT LACKS A RELIABLE BASIS
I. Introduction

The defendants have moved to exclude testimony from two of the plaintiffs’ experts: Bruce Kamradt, concerning his review of children’s mental health programs in Massachusetts, and Dr. David Nace on any issue in this case.  Both individuals are concededly experts in mental health treatment and programs.  (See generally, Aff. of Christopher Zimmerman (“ZA”) Exs. 6, 7, 10 and 11).  Their reports and proposed testimony are directly related to their areas of expertise and are based upon years of experience, knowledge, training, and direct practice in developing home-based services for children and obtaining these services through prior authorization processes.  Rather than rely on cross-examination to challenge the accuracy or reliability of these experts’ testimony, and without knowing the questions that might be posed to these witnesses, the defendants seek to exclude their testimony because it lacks a “reliable basis.”  (Defs.’ Mot. at 1).  They ask this Court to eliminate, wholesale, anything they might say about anything relevant to this case.  Because both of these experts are highly qualified and skilled, because they each have accumulated substantial knowledge and information about Massachusetts’ services and its EPSDT program, and because the defendants can always challenge the basis for their opinions through cross-examination, the motion should be denied.

II. Mr. Kamradt’s Evaluation of Existing Children’s Mental Health Programs Provides Useful and Reliable Information About Home-Based Services in Massachusetts.

Bruce Kamradt is the director of one of the most widely known and successful home-based programs in the United States -- WrapAround Milwaukee.  (See ZA Ex. 6 at 2-3).  The program and his work have been cited by the United States Surgeon General, received numerous awards and national recognition, and been acknowledged in the professional literature as one of the leading models for providing home-based services to children.  In order to evaluate the defendants’ claim that they provide home-based services, Mr. Kamradt spent two days in Massachusetts visiting a significant number of mental health agencies.
  (See id. at 3-4).  His program review, which focused on agencies in the northeast and southeast regions of the Commonwealth,
 was undertaken in order to determine what programs, if any, provide home-based services for children.  (See id. at 1).  Despite his detailed review of an extensive array of documents generated by the defendants that describe their system and each relevant community-based service for children; his direct observation of multiple programs; and his conversations with providers, program directors, clinicians, family members, hospital representatives, and other statewide stakeholders, the defendants claim Mr. Kamradt does not have sufficient information to form an opinion about the nature of the mental health services for children funded by various state agencies.

Significantly, the program review undertaken by Mr. Kamradt, and the process for gathering information concerning existing mental health programs, is precisely the type of assessment normally relied upon by program “experts in [this] particular field in forming opinions or inferences upon the subject” of the availability of services.  Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 595 (1993).

The defendants’ sweeping and somewhat incredible assertion relies entirely on the affidavit of one program director, Jack Simons, with whom Mr. Kamradt met.  Significantly, there is no challenge to Mr. Kamradt’s findings about the other five agencies he visited or the considerable data and documents that he reviewed and used to form his opinion.  Since Mr. Kamradt spoke with well over twenty persons during his three days in Massachusetts, questions from one individual about the accuracy of an expert’s observations is hardly a reason to preclude his testimony on the entire program review.

The Simons affidavit is equivocal at best, and unreliable at worst.  It begins by noting that “I am not surprised if I said some things that were misunderstood....”  (Simons Aff. at 2) (emphasis added).  It then cites three weak examples of possible “misunderstandings.”  The first is Simons’ questionable recollection that “I am fairly sure that ... I mentioned” other programs that had a particular type of staff person, in addition to the one that Mr. Kamradt cited.
  Second, in making a very favorable comment about one feature of the CFFC program, Mr. Kamradt noted that there was some concern about the adequacy of funding.  Simons expresses surprise about the timing, but not particularly the accuracy, of this comment, and then goes on to acknowledge that this funding is now being exhausted and that such funds are not available once a child leaves the CFFC program.
  Third, Simons believes that Mr. Kamradt misunderstood his comment on the eligibility criteria for CFFC, but again assumes the responsibility for this misunderstanding (“It is possible that I made the comment that wraparound services were not available to children with these other disabilities....”).  (Simons Aff. at 3).  Finally, Simons claims that he noted these concerns in response to an email from the plaintiffs’ counsel.  That is simply inaccurate.
  (See Aff. of Steven Schwartz filed herewith).

This qualified, equivocal, and misleading criticism of a small portion of Mr. Kamradt’s three-day program review is hardly a basis to disqualify his entire testimony on the entire review.  It in no way reflects a lack of reliability or formation of conclusions that fail to meet the Daubert standard for the admissability of expert opinion.  The defendants have already deposed Mr. Kamradt,
 and will be able to cross-examine him at trial to test the soundness of his opinions and the reliability of the information on which he relies.  There is simply no legal or practical reason to exclude his testimony in toto.
III. Dr. Nace’s Experience with a Special Request Process for EPSDT Services

Dr. David Nace is a child psychiatrist, the former medical director of one of the largest managed care companies in the country, United Behavioral Health, and a member of numerous prestigious board and associations.  (See generally ZA Ex. 11).  He helped develop home-based services in Pennsylvania, in response to two EPSDT lawsuits that challenged the lack of such services in that State.  His experience there is instructive, both because of the striking parallels with the special request process for uncovered services that the defendants recently developed in Massachusetts in response to this case, and because of his profound understanding of the managed care environment in which Massachusetts and many other States operate.

His opinions concerning the adequacy of the Massachusetts process draw upon this considerable knowledge, training and experience in Pennsylvania and many other systems.  These opinions reflect both an analysis of the regulation that describes the Massachusetts special request process, as well as the documents that track its implementation.  (See ZA Ex. 10 at 3, 8-13).  Significantly, those documents indicate that in the year and a half since the process was established, it has never been used.  (See ZA Ex. 29).  Thus, a review of thousands of other pages of managed care contracts, provider manuals, and other similar information was not necessary to explain a special request process that Dr. Nace knew, from his experience, would not work, and which the defendants’ own documents acknowledge has not ever been invoked.  More reading of more irrelevant material was not necessary to form an opinion that the new MassHealth special request process was not an effective remedy for poor children and their families who need, but cannot get, home-based services.

As with Mr. Kamradt’s report and testimony, the defendants have explored in deposition and can further explore at trial the soundness of Dr. Nace’s conclusions, and the reliability of the information upon which he rendered his opinions.  This is the proper and well-established method for challenging the reliability of an expert’s opinions.  It is wholly improper and unjustified to preclude Dr. Nace from testifying at all in this matter.

IV. Conclusion

For the reasons set forth above, the defendants’ Third Motion in Limine should be denied.
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�	Significantly, none of the defendants’ experts, as part of their work in this case, have ever met a classmember, reviewed a clinical record, spoke with a treating clinician, visited a program, or done anything other than examine selected documents.





�	A second expert, Dr. Marty Beyer, undertook a similar review of services and agencies in western Massachusetts and in the Metro-West region outside of Boston.  The defendants have not challenged her review nor sought to exclude her testimony on services provided to children in these regions.


�	It is noteworthy that Simons does not question the accuracy of Mr. Kamradt’s report that CFFC -- the program that was being discussed -- has this type of staff, only that two other programs have similar “type roles.”  (Simons Aff. at 2).


�	Simons negates his criticism by acknowledging that he did, in fact, express a concern with the adequacy of this funding: “I most likely expressed concern regarding the sustainability of resources purchased with flex funds....”  (Simons Aff. at 3) (emphasis added).





�	It is noteworthy that Simons only states that he “believes” he responded to the email but fails to attach it or even reference date or content.





�	Interestingly, none of the concerns set forth in the Simons affidavit, and in fact, no concerns or criticisms from any of other many persons interviewed by Mr. Kamradt, were raised in his deposition.





US1DOCS 5014226v2
7
US1DOCS 5014226v2

