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PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ SIXTH MOTION IN LIMINE TO EXCLUDE OPINION TESTIMONY BY TREATING PHYSICIANS

The defendants’ motion to exclude any opinion testimony proffered at trial by the named plaintiffs’ treating physicians and clinicians should be denied as premature and over inclusive.  As this Court has made clear on a number of occasions, a treating medical practitioner may properly testify as to observations made during the course of his or her treatment as well as opinions formed concerning the actual treatment administered without running afoul of the expert disclosure requirements of Fed. R. Civ. P. 26(a)(2)(B).  (See Aff. of Christopher Zimmerman (“ZA”) Ex. 32 at 22:4-20); Thomas v. Consol. R. Corp., 169 F.R.D. 1, 2 (D. Mass. 1996) (Ponsor, J.).  Consistent with the Court’s stated procedure, the plaintiffs have made clear that they intend only to offer testimony based on the direct observations and experiences of the treating physicians
 formed during years of providing care to the named plaintiffs and similarly situated class members.  (See ZA Ex. 32 at 22:9-14).  Therefore, to the extent that the defendants find any treating physician testimony objectionable, the appropriate remedy, particularly in light of the jury-waived context of the instant proceeding, is to object at trial when the complete factual foundation for each such witness has been established.


The practitioners’ observational and fact-based testimony, including lay opinion testimony grounded in the professionals’ own day-to-day experiences, should be admitted at the time of trial.  See Fed. R. Evid. 701(a); Thomas, 169 F.R.D. at 2 (acknowledging that non-expert treating physician opinion based on “what was necessary to provide appropriate care for the injured party” is otherwise admissible); see also Riddick v. Washington Hosp. Ctr., 183 F.R.D. 327, 330 (permitting opinion testimony reached directly through treatment).  Defendants’ premature attempt to exclude all opinions formulated by the treating practitioners as expert opinion is vastly overbroad and rigidly fails to allow for otherwise admissible testimony based on the witnesses’ own perceptions.  See United States v. Colon Osorio, 360 F.3d 48, 52-53 (1st Cir. 2004) (admitting lay opinion derived from personal experience); United States v. Santana, 342 F.3d 60, 68-69 (1st Cir. 2003) (“It is axiomatic that a witness may testify as to his personal knowledge”).   Moreover, the plaintiffs do not even intend to introduce at trial the treating physician affidavits relied upon by the defendants.  As counsel for the plaintiffs explained at the December 14, 2004 hearing before the Court, the affidavits were prepared solely in anticipation of the defendants’ motion for summary judgment.  (See ZA Ex. 32 at 23:21-24:8).  As such, no objectionable testimony has yet occurred, much less the foundational testimony necessary to rule on such an objection.

Given the plaintiffs’ stated position of offering only fact-based testimony through the treating practitioners, the defendants’ effort to exclude all potential opinion testimony elicited from the practitioners in advance of trial is improper.  As the Court indicated at the December 14, 2004 hearing, the appropriate course is to object at trial to any such testimony, thereby allowing the Court and the parties to address the objections on a case-by-case basis in a thorough and complete fashion.  (See id. at 23:15-20).  While the plaintiffs understand that the line between fact and expert opinion testimony is not always clear, only at the time of trial will the Court have the benefit of the full, fact-specific context necessary to properly resolve any disputed questioning.  

The jury-waived nature of the current proceeding further weighs in favor of deferring any ruling on defendants’ motion until the time of trial.  Courts routinely reserve similar determinations of admissibility on pending motions in limine until the time of a bench trial.  See, e.g., Commerce Funding Corp. v. Comprehensive Habilitation Servs., No. 01 Civ. 3796 (PKL), 2004 WL 1970144 at * 5 (Sept. 3, 2004 S.D.N.Y.) (reserving judgment on motion in limine until time of bench trial “so that motion is placed in appropriate factual context”); Rick v. Stevens, No. C-00-4144-MWB, 2002 WL 1713301, at *5 (N.D. Iowa) (deferring ruling until time of bench trial to allow more extensive factual analysis).
  Due to the fact-specific nature of the Rule 702 inquiries, evidentiary motions concerning opinion testimony, in particular, are properly delayed until the time of trial, or even after trial, in the jury-waived context.  See, e.g., Jones v. United States, 127 F.3d 1154, 1156 (9th Cir. 1997) (upholding trial court’s decision to grant motion in limine excluding expert testimony at close of bench trial); Barna v. United States, 183 F.R.D. 235, 239 (N.D. Ill. 1998) (“motions in limine to strike party experts are of less importance in bench trials”).  The defendants should, therefore, be required to object at trial to any testimony from plaintiffs’ treating practitioners when the Court is fully equipped with the foundational knowledge necessary to best address their concerns.

CONCLUSION

For the reasons set forth herein, plaintiffs request that the Court deny defendants’ Sixth Motion in Limine.
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� As was set forth in their revised witness list, filed on March 4, 2005, the plaintiffs have reserved the right to call the following treating practitioners at trial:  (1) Robert Boylston, LICSW; (2) Dr. Naomi Dworkin; (3) Dr. Michael Ende; (4) Dr. Ourania Madias; and (5) Dr. Janet Wozniak. 


� Concerns of judicial economy, however, generally dictate that motions in limine regarding matters of trial structure or case management, such as Plaintiffs’ Motion in Limine to Exclude Proffered Evidence or Argument Regarding Alleged Post-Discovery Developments, filed March 4, 2005, should be determined prior to trial.  See Rick, 2002 WL 1713301, at *3 (discussing potential trial management benefits of certain motions in limine in bench trial context).
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