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I.
INTRODUCTION
On December 18, 2001, the defendants filed a motion to dismiss  the plaintiffs' Complaint, focusing their arguments exclusively on Count I, except to contend that the other three counts
 could not survive without Count I.  That Count alleges the defendants have violated the plaintiffs' rights under the Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) provisions of the Medicaid Act.  42 U.S.C. §§ 1396a(a)(43), 1396d(a)(4)(B), and 1396d(r)(5), and its implementing regulations, 42 C.F.R. § 441.50, 441.56(a), and 441.61(b).  Contrary to the defendants’ assertions, the Eleventh Amendment does not bar this Court from adjudicating the plaintiffs’ claims, and the plaintiffs do have the ability to enforce their rights under 42 U.S.C. §1983.  Accordingly, the defendants’ first two arguments, which have been rejected consistently by other courts, should be rejected here.  The defendants’ final argument concerning the absence of any statutory obligation to provide the medically necessary services sought by the plaintiffs is both novel and erroneous, and similarly should be rejected by the Court.
II.
STATEMENT OF FACTS

This case is a class action involving nine named plaintiffs representing thousands of children who are Medicaid-eligible and who have been screened and diagnosed with behavioral, emotional, or psychiatric disabilities, but who are not being provided with the medically necessary services that are mandated by the EPSDT provisions of the Medicaid Act.  This is not a case simply about paradigms or preferences for mental health treatment for children, as the defendants contend.  Defs.' Mem. at 1.  Instead, it challenges the wholesale denial of medically necessary, effective care to children with serious psychiatric disabilities.  It seeks the provision of such care, as mandated by federal law, in a manner which is clinically effective, which is consistent with professional standards, which is cost-efficient, and, most importantly, which provides the promise of recovery by allowing children to remain with their families and natural care givers.  At bottom, this case seeks access to a level and type of mental health care that the defendants do not provide, which the plaintiffs need, and which federal law requires as a medically necessary service.

A.
Federal Medicaid Law
Title XIX of the Social Security Act, commonly known as the Medicaid Act, is a joint federal and state program designed to provide “medical assistance” to citizens who cannot afford the health care they need.  Complaint, ¶ 29.  42 U.S.C. § 1396 et seq.  Visiting Nurse Ass’n of N. Shore, Inc. v. Bullen, 93 F.3d 997, 999 (1st Cir. 1996); Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498, 502 (1990).  The Medicaid program is subsidized by the federal government but is administered by the States.  Complaint, ¶ 32.

While participation in the program is voluntary, once a State chooses to participate, it must comply with certain requirements imposed by the Medicaid Act and regulations promulgated by the Secretary of Health and Human Services (“HHS”).  Complaint, ¶ 31.  42 U.S.C. §§ 1396a, 42 C.F.R. §§ 430 et seq.  See Harris v. McRae, 448 U.S. 297, 301 (1980); Wilder, 496 U.S. at 502.  States choosing to participate in the Medicaid program must submit a “State plan” to the Secretary of HHS for approval before the State can receive Medicaid funds.  Complaint, ¶¶ 31, 46.  42 U.S.C. § 1396a(a); Massachusetts Ass'n of Older Americans v. Sharp, 700 F.2d 749, 750 (1st Cir. 1983).  With respect to children, the Medicaid Act makes it mandatory that participating States provide EPSDT services for Medicaid-eligible children under the age of 21.  See 42 U.S.C. §§ 1396a(a)(43), 1396d(a)(4)(B), 1396a(a)(10)(A), 1396d(r), 42 C.F.R. § 441.56.  As a condition of participation in the program, the Medicaid Act requires States to provide these services to all eligible individuals with “reasonable promptness.”  Complaint, ¶ 34.  42 U.S.C. § 1396a(a)(8).

42 U.S.C. § 1396d(r) defines the minimum level of EPSDT services that participating States must provide, which includes, among other things, “screening services” at intervals that meet reasonable standards of medical and dental practice, and “such other necessary health care, diagnostic services, treatment, and other measures described in subsection (a) of this section to correct or ameliorate defects and physical and mental illnesses and conditions discovered by the screening services, whether or not such services are covered under the state plan.”  Complaint, ¶¶ 33-39.  42 U.S.C. § 1396d(r).  Among the services listed in § 1396d(a) are:  home health care services, § 1396d(a)(7) and 42 C.F.R. § 440.70; rehabilitative services, § 1396d(a)(13) and 42 C.F.R. § 440.130; case management services, §§ 1396d(a)(19), 1396n(g); and personal care services, § 1396d(a)(24) and 42 C.F.R. § 167.  Complaint, ¶ 39.  Under the EPSDT requirements, participating States must provide any Medicaid-covered services that are medically necessary for children.  The Medicaid agency is required by law to “make available a variety of individual and group providers qualified and willing to provide EPSDT services.”  Complaint, ¶ 42.  42 C.F.R. § 441.61(b).

In addition, a State that has chosen to participate in the Medicaid plan must:  (1) inform all eligible individuals under the age of 21 of the availability of EPSDT services as described in 42 U.S.C. § 1396d(r); (2) provide or arrange for the provision of screening services upon request; and (3) arrange for corrective treatment of all conditions detected by the screening.  Complaint, ¶ 36.  42 U.S.C. § 1396a(a)(43).  42 C.F.R. § 441.56, in implementing the requirements of 42 U.S.C. § 1385a(a)(43),  mandates that participating States must inform eligible individuals or their families about the benefits, availability, location, providers, and costs of EPSDT services through a combination of written and oral communications, using clear and nontechnical language.  The statute also requires States to ensure that the needed services, including screening services, are being delivered in a timely fashion.
  Complaint, ¶ 37.  42 C.F.R. §§ 441.56, 441.62.  See 42 U.S.C. §§ 1396(a)(10)(A), 1396d(a)(4)(B), 1396(a)(1), 1396d(r).

While States may adopt managed care concepts and contract with entities to oversee the delivery of services and to arrange services through provider networks, in doing so, the States remain responsible for ensuring compliance with all relevant Medicaid requirements, including the mandates of the EPSDT program.  Complaint, ¶ 43.  42 U.S.C. § 1396u-2. 

B.
The Massachusetts Medicaid Program
Massachusetts has chosen to participate in the Medicaid program.  Complaint, ¶ 45.  It has prepared a State Plan which HHS has reviewed and approved.  Complaint, ¶ 46.  That Plan, along with relevant federal law and regulations, forms the foundation for Massachusetts' Medicaid program and establishes the Commonwealth's obligations and responsibilities to Medicaid recipients.  Complaint, ¶ 46.  The Division of Medical Assistance (DMA) and its Commissioner, Wendy Warring, administer the Medicaid program.  Complaint, ¶ 21.

As set forth in the Massachusetts' State Medicaid Plan, any agency within the Executive Office of Health and Human Services (EOHHS) which delivers services reimbursable by Medicaid or which certifies or licenses providers of Medicaid services, must be approved by the Commissioner of DMA.  The Massachusetts Medicaid program relevant to plaintiff class members is comprised of all treatment, services, and supports required by the EPSDT program.
  Complaint, ¶ 46.

The Commonwealth has delegated to a managed care entity, the Massachusetts Behavioral Health Partnership (“the Partnership”), the delivery of behavioral health services to Medicaid-eligible individuals, including all EPSDT services to children with behavioral, emotional, or psychiatric impairments.  Complaint, ¶ 47.  These services include all medically necessary mental health services.  The Commonwealth is required by federal law to ensure that the Partnership provides these services in accordance with the Medicaid Act.  42 U.S.C. § 1396u-2.  Unfortunately, the defendants have failed to fulfill these responsibilities.  Complaint, ¶¶ 52, 116-124.

C.
The Defendants' Failure to Comply With Their Federal Medicaid Obligations
This class action, brought on behalf of individual Medicaid beneficiaries, challenges the failure of Massachusetts state officials to ensure that EPSDT mental health services are provided as required by the the Medicaid Act.  Complaint, ¶¶ 1-115.  In particular, these officials have failed to implement programs to provide medically necessary intensive home-based services, which incorporates behavior-management services and a one-on-one therapeutic aides, psychiatric and clinical services, comprehensive assessments and treatment planning, crisis intervention, and case management.  Complaint, ¶¶ 49-51, 66.  Thousands of children with behavioral, emotional, or psychiatric impairments are either “stuck” on waiting lists, in inappropriate hospital-like settings, or at home, staggering from crisis to crisis without intensive home based services, until they can no longer live successfully in their communities.  Complaint, ¶¶ 56-66.  Medicaid beneficiaries, including the nine named plaintiffs, have been and continue to be unable to obtain prompt and adequate mental health services, including case management and intensive home-based services, thus aggravating the daily crisis these children face, and intensifying the demand for more costly, more restrictive, and inaccessible inpatient beds.  Complaint, ¶¶ 65-66.

The plaintiffs in this case are nine Medicaid-eligible children who reside throughout Massachusetts.  Complaint, ¶¶ 1-2.  These children, ages five through eighteen, have been diagnosed with serious mental illnesses such as Attention Deficit Hyperactivity Disorder (ADHD), Bipolar Disorder, Post-traumatic Stress Disorder, Oppositional Defiant Disorder (ODD), Anxiety Disorder and Psychotic Disorder.  Complaint, ¶¶ 67-115.  Each child is entitled to receive all services medically necessary “to correct or ameliorate ... [their] mental illnesses and conditions” contemplated by the Medicaid Act.  

Not one of these children has received the level, duration, or intensity of home-based services necessary to treat or ameliorate their individual illnesses.  Complaint, ¶¶ 67-115.  Instead, most have suffered through repeated and unsuccessful hospitalizations; others have been left to fend for themselves, without even knowing what services to ask for.  Id.  This lack of medically necessary treatment has exacerbated the mental illnesses of these children, making it less likely that they will become able to survive in their communities. Id.  Throughout the years of inadequate and inappropriate mental health treatment suffered by these children, their caretakers have watched helplessly while mental illness increasingly manifested itself in dangerous ways -- from suicide attempts, to violent assaults on family members, to the inability to learn successfully in a classroom environment, to drug abuse. Id.  These parents and caretakers have asked for services from state officials in order to treat their children’s illnesses and to halt the deterioration of the children’s mental health, but none has received the medically necessary services they are entitled to under the EPSDT program. Id.
The defendants have been aware for years of the mental health crisis in Massachusetts.  Complaint, ¶¶ 56-60.  Not only have a number of state officials publicly acknowledged the gravity of the current situation and the likely prospect of its further deterioration, but the severity of this crisis is further documented in a series of reports generated by the Department of Social Services (DSS), the Department of Mental Health (DMH), and the Massachusetts Behavioral Health Partnership over the past several years. Complaint, ¶¶ 56-57.  Despite the State’s acknowledgment of the crisis that plagues children with mental illness in Massachusetts and its effects on these children and their families, the defendants have taken no meaningful action to address their failure to provide medically necessary EPSDT services.  Instead, the defendants have denied, and continue to deny, seriously ill children reasonable access to covered Medicaid services which are necessary for their care and recovery, and which would allow them to remain with their families and communities.

III.
THE ELEVENTH AMENDMENT DOES NOT BAR THIS COURT FROM ADJUDICATING INDIVIDUAL CLAIMS UNDER THE MEDICAID ACT.
The Eleventh Amendment precludes federal court litigation by private parties against unconsenting States.  However, the Supreme Court's decision in Ex Parte Young, 209 U.S. 123 (1908), creates an exception for a “suit against a state officer in order to ensure that the officer's conduct is in compliance with federal law."  Seminole Tribe of Florida v. Florida, 517 U.S. 44, 71 n.14 (1996).  The Ex Parte Young doctrine permits suits against state officials where plaintiffs seek to enjoin ongoing violations of federal law and seek only prospective, declaratory and/or injunctive relief.  Id. at 73.  Ex Parte Young “ordinarily” applies where there is "[a]n allegation of an ongoing violation of federal law where the requested relief is prospective."  Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261, 281 (1997).  The plaintiffs in this case fit precisely within the Ex Parte Young paradigm, having sued state officials, charged them with violations of federal law, and requested only prospective declaratory and injunctive relief. 

Seeking to avoid the routine application of Ex Parte Young in this case, the defendants argue that plaintiffs’ claims fall under a narrow exception to the Ex Parte Young doctrine created by the Supreme Court in Seminole Tribe.  Defs.' Mem. at 14-19.  In that case, the Supreme Court held that “where Congress has prescribed a detailed remedial scheme for the enforcement against a State of a statutorily created right, a court should hesitate before casting aside those limitations and permitting an action against a state officer based upon Ex parte Young.”  517 U.S. at 74.  In particular, the Court found that the Seminole Tribe’s claim under the Indian Gaming Regulatory Act (“IGRA”) was not a proper Ex Parte Young action because that statute provided a carefully crafted remedial scheme that Congress intended to be the Tribe’s sole and limited remedy against the state.  Id. at 74-76.  

Seminole Tribe is not applicable to this case.  First, courts have ruled repeatedly that claims under the Medicaid Act, and specifically those enforcing the EPSDT program, are classic Ex Parte Young actions.  See Section III.A, infra.  Second, the Seminole Tribe exception asks whether Congress intended to limit a claimant’s remedy to a comprehensive statutory remedial scheme.  The Medicaid Act, unlike the IGRA in Seminole Tribe, contains no comprehensive remedial scheme evidencing such Congressional intent, as the Supreme Court has twice recognized.  See Section III.B-C, infra.

A.
Claims Under The Medicaid Act Are Proper Ex Parte Young Actions.
Courts uniformly have held that a claim for enforcement of rights under the Medicaid Act is precisely "the traditional Ex Parte Young action" to which Chief Justice Rehnquist referred in Seminole Tribe.  Lewis v. New Mexico Dept. of Health, 261 F.3d 970, 975-78 (10th Cir. 2001)(Ex Parte Young applies to claim for Medicaid services); Doe v. Chiles, 136 F.3d 709, 720 (11th Cir. 1998)(Medicaid claim "fits neatly within the Ex parte Young exception"); Hale v. Belshe, 117 F.3d 1425, 1997 WL 377113, at *1 (9th Cir. June 9, 1997)("we conclude that the exception to Eleventh Amendment immunity set forth in Ex Parte Young squarely applies" to claims including Medicaid); Bryson v. Shumway, No. Civ. 99-558-M, 2001 WL 1326578, at *7 (D.N.H. Oct. 23, 2001)(suit for prospective relieve under Medicaid not barred by Eleventh Amendment); Boudreau v. Ryan, No. 00C 5392, 2001 WL 840583, at *3-5 (N.D. Ill. May 2, 2001)(Ex Parte Young applicable to claimed Medicaid violations); Antrican v. Buell, 158 F. Supp.2d 663, 667-69 (E.D.N.C. 2001)(Medicaid claims for prospective relief were not barred by Eleventh Amendment); Boulet v. Celluci, 107 F. Supp.2d 61, 73-74 (D. Mass. 2000)(Eleventh Amendment does not bar suit to enforce “reasonable promptness” provisions of Medicaid); Cramer v. Chiles, 33 F.Supp.2d 1342, 1350 (S.D.Fla. 1999)(“Plaintiffs’ Medicaid claims fall squarely under the doctrine enunciated in the case of Ex Parte Young....”).

Courts have equally applied Ex Parte Young to claims enforcing the EPSDT provisions of Medicaid.  Bonnie L. v. Bush, No. 00-2116-CIV-MORENO, 2001 WL 1580127, at * 2-5  (S.D.Fla. Dec. 4, 2001)(claim against state officials for violating EPSDT is not barred by Eleventh Amendment); Memisovski v. Patla, No. 92C1982, 2001 U.S. Dist. LEXIS 16963, at *17 (N.D. Ill. Oct. 18, 2001)(Eleventh Amendment did not bar claims seeking prospective, injunctive relief for EPSDT violations).

Importantly, courts have explicitly rejected the defendants’ argument that claims under Medicaid generally, and EPSDT specifically, are barred by the Seminole Tribe exception to the Ex Parte Young doctrine.  Maryland Psychiatric Society v. Wasserman, 102 F.3d 717, 719 (4th Cir. 1996)(rejecting defendants’ Seminole Tribe argument, noting that Supreme Court had rejected virtually identical argument in Wilder); Bonnie L., 2001 WL 1580127, at *​5 (rejecting Seminole Tribe argument and permitting EPSDT claim to proceed); Reynolds v. Giuliani, 118 F. Supp.2d 352, 382 (S.D.N.Y.2000)(finding “detailed remedial scheme” of the IGRA “absent in the ... Medicaid Act”), Parry v. Crawford, 990 F. Supp. 1250, 1255 (D.Nev. 1998)("Defendants have made no showing of a detailed remedial scheme for the enforcement of rights created under the Medicaid Act sufficient to foreclose a remedy under Ex parte Young.”).

This Court should follow the consistent holdings of virtually every court that has considered an Eleventh Amendment challenge to Medicaid claims and reject the defendants’ challenge here.
  This overwhelming body of case law makes clear that the plaintiffs’ EPSDT  claims in this case are precisely the type of claim allowed by Ex Parte Young.

B.
The Seminole Tribe Exception Does Not Apply Because The Medicaid Act Is Completely Different From The Statute At Issue In Seminole Tribe.

The relevant question under Seminole Tribe is whether Congress intended to preclude Ex Parte Young actions by providing a “carefully crafted and intricate remedial scheme” in the statute itself.  Seminole Tribe, 517 U.S. at 73-4.  Because the IGRA considered in Seminole Tribe did provide such a scheme and was “sufficiently different from that giving rise to the traditional Ex Parte Young action to preclude availability of that doctrine,” the Court found an Eleventh Amendment bar.  Id. at 73.  However, the comprehensive remedial scheme in the IGRA bears no resemblance to the Medicaid Act, and the Medicaid Act is and repeatedly has been held to be just the type of statute that a “traditional Ex Parte Young action” is intended to enforce.  See, Section III. B. 2-4, infra.  Thus, the special considerations of Seminole Tribe do not pertain here and there is no Eleventh Amendment bar to this action. 

1.
Unlike The Medicaid Act, The IGRA Required Actions By The State Itself As Sovereign.
The lengthy decision in Seminole Tribe repeatedly underscores the unusual nature of the IGRA.  Unlike most Congressional statutes, the IGRA purports to regulate the relations between two sovereigns.  Its requirements focus on the State, creating obligations and duties that could be met only by the State itself, and not by the actions and decisions of State officials.  Seminole Tribe, 517 U.S. at 75 n. 17 ("the duty imposed by the Act--to `negotiate...in good faith to enter into' a compact with another sovereign--stands distinct in that it is not of the sort likely to be performed by an individual state executive officer or even a group of officers.").  

In contrast to the IGRA, the requirements of the EPSDT program are directed toward and are fulfilled by responsible state officials, who are specifically named in the complaint here.  The defendants’ contention that Ex Parte Young cannot apply to the Medicaid Act because of state sovereignty concerns (Defs.' Mem. at 15) has been specifically rejected.  Lewis, 261 F.3d at 976, 978 (unlike challenge to actions of State itself in Seminole Tribe, challenge to Medicaid deficiencies was directed at "state officials exercising considerable control over the implementation and administration of the ... services under ... Medicaid"); J.B. v. Valdez, 186 F.3d 1280, 1287 (10th Cir. 1999)("a state's interest in administering a welfare program at least partially funded by the federal government is not such a core sovereign interest as to preclude the application of Ex parte Young").

2.
Unlike The Medicaid Act, The IGRA Specified Intricate And Detailed Enforcement Procedures.
In distinguishing the IGRA from statutes subject to "traditional Ex Parte Young actions,” the Seminole Tribe Court repeatedly underscored the detailed and intricate nature of the special remedial scheme devised by Congress for the aggrieved Tribes.  Seminole Tribe, 517 U.S. at 73-75.  This scheme includes:  a provision specifically conferring jurisdiction on federal courts to hear claims by Indian sovereigns under that Act, § 2710(d)(7); a series of dispute resolution procedures designed to respect the interests of each sovereign, including a mediation process and negotiations prior to bringing a claim under the Act; and other procedural mechanisms such as provisions for shifting burdens of proof and even for federal officials promulgating regulations to resolve individual disputes between Tribes and the States.  Thus, Congress outlined a detailed and comprehensive enforcement procedure in the IGRA itself.  In contrast, neither the EPSDT provisions nor any other provisions in the Medicaid Act contain such detailed or intricate procedures for plaintiff beneficiaries.  This key distinction between the IGRA and the Medicaid Act has proved dispositive for many courts.  See Section III. A, at 11, supra. 

3. 
Unlike The Medicaid Act, The IGRA Explicitly Limited Available Remedies Under The Statutory Scheme.
The Seminole Tribe Court noted that Congress explicitly limited the remedy that a Tribe can receive in an action under the IGRA.  Seminole Tribe, 518 U.S. at 74 ("[T]he intricate procedures set forth in that provision show that Congress intended therein not only to define, but also to limit significantly, the duty imposed by § 2710(d)(3).").  By contrast, there is no indication that Congress intended to limit the obligations of a State to provide the mandatory services, such as EPSDT services, required by the Medicaid Act.  At least one court has relied upon this fact to distinguish challenges to Medicaid from the Seminole Tribe challenge to the IGRA: "The ‘detailed remedial scheme’ that exists in the Indian Gaming Regulatory Act, such as delineated procedures limiting the remedies that federal courts can impose in the event of a violation, is absent in the Food Stamp and Medicaid Acts." Reynolds, 118 F.Supp.2d at 382.

4.
Unlike The Medicaid Act, The IGRA Provided Specific Remedies For The

Beneficiary Plaintiffs.

The Court in Seminole Tribe also was concerned that permitting an action to proceed under Ex Parte Young would have operated to create an additional remedy for the plaintiff  Tribe, supplementing the one that Congress had specifically designed for Tribes in the statute.  Seminole Tribe, 518 U.S. at 75 (“it is difficult to see why an Indian tribe would suffer through the intricate [IGRA enforcement] scheme . . . when more complete and more immediate relief would be available under Ex Parte Young.” ).  The Medicaid Act is decidedly different in this regard because no specific enforcement scheme or remedy is set out in the statute for a group or class of beneficiaries.  As one court recently pointed out, "[a] significant difference between the scheme under the [IGRA] and Medicaid is that in the former, the aggrieved entity can bring an action as provided by the statute in its own behalf, while under Medicaid, the aggrieved individual is unable to assert his own rights, but must rely on a third party to champion his cause."  Bonnie L., 2001 WL 1580127, at * 5.  

The statutory “remedies” cited by the defendants -- the withdrawal of federal funding (Def. Mem. at 17) -- is for the United States to invoke if a State is misusing federal money, not for individuals like the plaintiffs who do not seek the termination of all federal funding but, instead, the provision of those services which Congress mandated that they receive.  The "remedy" urged by the defendants is neither available to the plaintiffs, nor a remedy to the injuries they describe.  Thus, this action under Ex Parte Young is not superfluous, supplemental, or additional to a remedy provided by Congress to private plaintiffs under Medicaid, but is the appropriate remedy to enforce that law to benefit these plaintiffs. 

 
C.
Congress Did Not Intend To Limit Medicaid Beneficiaries To the Administrative Remedies Set Forth In The Act.
The Seminole Tribe criteria for determining whether Congress meant to preclude  Ex Parte Young actions against a State is virtually identical to the standard for rebutting the presumption that a private plaintiff can enforce a federal right under § 1983.  Compare Seminole Tribe, 517 U.S. at 74 (Congress has provided detailed remedial mechanisms evidencing intent to bar actions under Ex Parte Young) with Middlesex County Sewerage Authority v. National Sea Clammers Association, 433 U.S. 1 (1981)(comprehensive remedial devices may demonstrate an intent to preclude private suits under § 1983).
  Indeed, in Seminole itself, Chief Justice Rehnquist recognized that the “same general principal applies” to both inquiries.
  Seminole Tribe, 517 U.S. at 74. 

Tellingly, the defendants here have made no effort to argue that § 1983 remedies are foreclosed because Congress has provided a detailed remedial scheme in the Medicaid Act itself.  See Section IV, infra.  That effective admission, presumably in acknowledgment of dispositive Supreme Court precedent, equally applies to the Eleventh Amendment analysis and vitiates any argument that Seminole Tribe forecloses actions against state officials.  In Wilder, 496 U.S. at 521-22, the Supreme Court concluded that neither the Secretary's funding cutoff process nor an individual administrative appeal procedure constituted a comprehensive remedial scheme intended to preclude private suits under § 1983 for violations of the Medicaid Act:  "This administrative scheme [including the Secretary’s power “to withhold approval of plans” or “to curtail federal funds” and the presence of “an appeals procedure” to obtain “administrative review”] cannot be considered sufficiently comprehensive to demonstrate a congressional intent to withdraw the private remedy of § 1983.”  More recently, in Blessing v. Freestone, 520 U.S. 329 (1997), a post-Seminole Tribe decision on which defendants place heavy reliance for their § 1983 argument, Defs.’ Mem. at 19-20,  the Supreme Court reaffirmed this holding from Wilder:

We have also stressed that a plaintiff’s ability to invoke § 1983 cannot be defeated simply by the availability of administrative mechanisms to protect the plaintiff’s interests.... We reached much the same conclusion in Wilder, where the Secretary of Health and Human Services had power to reject state Medicaid plans or to withhold federal funding to States whose plans did not comply with federal law.  Even though ... these oversight powers were accompanied by limited state grievance procedures for individuals, we found that § 1983 was still available.  

Blessing, 520 U.S. at 347-48 (citations, quotations, and discussion of Wright v. Roanoke Redevelopment and Housing Authority, 479 U.S. 418 (1987), omitted).

One appellate  court has relied on the identity of the inquiry under § 1983 and Seminole Tribe -- whether a statute contains a comprehensive and detailed remedial scheme -- to reject application of the Seminole Tribe exception in cases where § 1983 remedies already have been found appropriate.  For example, in Maryland Psychiatric Society, 102 F.3d at 719, the Fourth Circuit held:

Wasserman next contends that under Seminole Tribe of Florida v. Florida, this court lacks jurisdiction to hear the Society's claim against him. He argues that because the Medicaid Act has a `comprehensive and detailed remedial scheme,' Congress must have intended to foreclose suits designed to force state officials to comply with the terms of the Act. The Supreme Court rejected virtually identical arguments in Wilder v. Va. Hosp. Ass’n, ruling that the federal Secretary's `generalized powers' to audit and sanction noncompliant states ‘were insufficient to foreclose reliance on § 1983 to vindicate federal rights' in the Medicaid Act [citation omitted].

Finally, Congressional intent to permit private rights of action to enforce rights under the Medicaid Act -- the key inquiry under both Seminole Tribe and § 1983 -- is further demonstrated by Congressional  acknowledgment and approval of private rights of action when it amended the Medicaid Act.  See H.R. 101-247 at 399 (1989)(citing with approval Mitchell v. Johnson, 701 F.2d 337 (5th Cir. 1983), which allowed Medicaid-eligible children to sue under § 1983 to enforce EPSDT provisions).  The Supreme Court's recognition in Seminole Tribe that the same inquiry applies under § 1983 and the Eleventh Amendment, the Supreme Court's dispositive holding on this issue in Wilder and Blessing, and Congress' explicit acknowledgment that private suits are used to enforce the Medicaid Act, all convincingly demonstrate that an Ex Parte Young action is the proper vehicle in this case to secure the plaintiffs' rights under the EPSDT provisions of the Act.

D.
The Reasoning of Westside Mothers Has Been and Should Be Rejected.
The defendants rely almost exclusively on an outlying district court case from Michigan, Westside Mothers v. Haveman, 133 F. Supp.2d 549 (E.D.Mich. 2001).  The reasoning of Westside Mothers has been rejected by other courts and should be rejected here.

In Westside Mothers, the district court found, inter alia, that the Seminole Tribe exception barred application of the Ex Parte Young doctrine to plaintiffs’ claims that the defendants violated their rights under Medicaid.  As the basis for this holding, the court cited the Supreme Court’s decision in Suter v. Artist M., 503 U.S. 347 (1992).  The Westside Mothers court stated that in Suter “the Court suggested (without so finding) that the provision of a funding cutoff mechanism within a statutory program enacted under the Spending Power might foreclose remedies by private plaintiffs.”  133 F. Supp.2d at 575 (citing Suter, 503 U.S. at 360-61 n. 11-12).  Because a funding cutoff is available under the Medicaid Act, the Westside Mothers court concluded: “this court is without authority to defy the congressionally-mandated scheme and impose more extensive remedial measures, even if they might be more efficacious....”  Id.
Westside Mothers’ reliance on dicta from Suter, a 1992 decision, however, ignores the Supreme Court’s 1997 finding in Blessing acknowledging that funding-cutoff provisions of the Medicaid Act do not evidence Congress’ intent to preclude a private right of action under Section 1983.  Blessing, 520 U.S. at 347-48.  Moreover, Congress explicitly overruled the underlying basis of the Suter case when it amended the Social Security Act in 1994.  See 104 Cong. Rec. H 10009, 10250 (Sept. 28, 1994)(“The intent of this provision is to assure that individuals who have been injured by a State’s failure to comply with the Federal mandates of the State plan titles of the Social Security Act are able to seek redress in the federal courts to the extent they were able to prior to the decision in Suter v. Artist M....”).

More generally, Westside Mothers’ radical departure (on the misapplication of Seminole Tribe and on other unusual grounds that the defendants rightly chose not to advance in their motion) from established Medicaid and Eleventh Amendment precedent has been overwhelmingly rejected by every court that has considered it, including courts in this Circuit.  Bryson, 2001 WL 1326578, at * 7 ("While of interest, Westside Mothers is, of course, not the law of the First Circuit."); see also Rancourt v. Concannon, No. CIV. 01-159-BC, 2001 WL 1505421, at *1 (D.Me. Nov. 28, 2001)(“I do not find [Westside Mothers] to be a persuasive authority.”); Markva v. Haveman, Case No. 00-CV-10437-BC, 2001 U.S. Dist. LEXIS 16288, at *37 (E.D.Mich. Oct. 11, 2001)(“This Court... rejects the defendants’ argument... that there is a blanket prohibition of [Medicaid] suits under §1983.”); Boudreau, 2001 WL 840583, at *5 (rejecting Westside Mothers’ rationale that federal laws passed pursuant to Spending Clause are not supreme).  Westside Mothers’ Seminole Tribe holding also has been rejected by the United States Department of Justice, in its defense of the Medicaid Act. 

 
Because the Seminole Tribe exception does not apply in this case, see, e.g., Wilder, 496 U.S. at 521-23, this Court has jurisdiction to hear the plaintiffs’ claims under the established doctrine of Ex Parte Young.

IV.
THERE IS A PRIVATE RIGHT OF ACTION UNDER 42 U.S.C. §1983 TO ENFORCE THE EPSDT PROVISIONS OF THE MEDICAID ACT. 

An action brought pursuant to 42 U.S.C. § 1983 must be based upon a violation of a federal right, as opposed to merely a federal law.  Blessing, 520 U.S. at 340.  Plaintiffs alleging violations of federal statutes may properly bring suit under § 1983 “unless the statute [does] not create enforceable rights, privileges, or immunities within the meaning of § 1983” or “Congress has foreclosed such enforcement of the statute in the enactment itself.”  Wilder, 496 U.S. at 508 (determining that health care provider plaintiffs had an enforceable right under § 1983 to be reimbursed “reasonable and adequate” rates by the states for the services they provided)(quoting Wright, 479 U.S. at 423 (1987)).

The Supreme Court has determined a private right of action exists under Section 1983

where a three-factor test is met:

(1)  first, the plaintiff must be the intended beneficiary of the statute;

(2)  second, the plaintiff's asserted interests must be specific and not so “vague and 
amorphous” as to be “beyond the competence of the judiciary to enforce”;  

(3)  third, the statute must impose a binding obligation on the State. 

Wilder, 496 U.S. at 509.


If the plaintiff is successful in satisfying the three Wilder factors, there is a rebuttable presumption that the asserted right is enforceable under § 1983.  Blessing, 520 U.S. at 341.  The burden then shifts to the defendant to establish that Congress specifically foreclosed a § 1983 remedy by either: (1) expressly forbidding such action in the statute itself, or (2) impliedly foreclosing recourse to § 1983 by creating a comprehensive enforcement scheme that is incompatible with an individual §  1983 action.  Id. (citing Smith v. Robinson, 468 U.S. 992, 1005, n.9 (1984)); Livadas v. Bradshaw, 512 U.S. 107, 133 (1994).
The plaintiffs have asserted a federal right to medically necessary mental health services, a right that courts under  the EPSDT provisions of the Medicaid Act have routinely enforced through § 1983.  The plaintiffs’ Complaint alleges, in a manner that is more than sufficient to meet the three-part standard set forth in Wilder and Blessing, that the state officials are violating an enforceable federal right.  The defendants do not contest that the first factor is satisfied, presumably because the EPSDT provisions of the Medicaid Act clearly are intended to benefit eligible recipients like the classmembers in this case.  Federal courts consistently have held that “[u]nder the Wilder/Blessing framework, it is clear that the EPSDT provisions provide the plaintiffs with an enforceable right under Section 1983 ... [I]t is well settled that Medicaid-eligible children under the age of twenty-one, such as the plaintiffs, are the intended beneficiaries of the EPSDT provisions.”  Dajour B. v. City of New York, No. 00 CIV. 2044(JGK), 2001 WL 830674, at *8, citing Miller v. Whitburn, 10 F.3d 1315, 1319 (7th Cir. 1993).  Similarly, the defendants make no rebuttal argument that Congress explicitly foreclosed a remedy under § 1983, nor could they given dispositive Supreme Court precedent.  See Section III.C, supra.  The defendants challenge only the enforceability of these statutes under the second and third Wilder factors.  Defs.' Mem. at 20.  Because the claims at issue here are sufficient under these two factors, as set out below, § 1983 provides plaintiffs with a private right of action to enforce the EPSDT provisions in this case, and the defendants’ motion to dismiss should be denied. 

A.
The Right To Medically Necessary Services For Children Is Not “Vague And

Amorphous”Or  Beyond The Competency Of This Court To Enforce.

Courts routinely utilize Section 1983 to enforce plaintiffs’ rights under the Medicaid Act.  E.g., Antrican, 158 F. Supp.2d at 673 (private right of action under § 1983 to Medicaid provisions); Boudreau, 2001 WL 840583, at * 9-11 (developmentally disabled plaintiffs’ claims under Medicaid enforceable through § 1983); Doe, 136 F.3d at 719 (right to prompt medical assistance under Medicaid enforceable under § 1983); Markva, 2001 U.S.Dist. LEXIS 16288, at *43, 65  (denying motion to dismiss and ordering permanent injunctive relief, court upheld Medicaid claims under § 1983); Wood v. Tompkins, 33 F.3d 600, 611 (6th Cir. 1994)(Medicaid provisions to benefit home care recipients enforceable under § 1983 action).  

In particular, the First Circuit and its district courts consistently have held that plaintiffs’ rights under the Medicaid Act are not too vague and amorphous to be enforced.  Visiting Nurse Assn., 93 F.3d at 1005 (Medicaid required equal access to medical care amenable to judicial enforcement and not vague and amorphous); Boulet, 107 F.Supp.2d at 72 (Medicaid reasonable promptness requirement not vague and amorphous); Rolland v. Cellucci, 52 F.Supp.2d 231, 235-236 (D.Mass. 1999) (right to “specialized services” under Medicaid suited to judicial enforcement and not vague and amorphous); Fulkerson v. Commissioner, Maine Dept. of Human Services, 802 F.Supp. 529, 534 (D.Me. 1992)(Medicaid equal access to medical care provision not vague and amorphous); Rancourt, 2001 WL 1505421, at *1(proposition that § 1983 does not afford plaintiffs private right of action under Medicaid had been “rejected in the jurisprudence of this circuit”).

With particular respect to the EPSDT provisions of the Medicaid Act at issue in this case, courts also have regularly rejected defendants’ challenges under the “vague and amorphous” part of the Blessing/Wilder test and determined that the right to medically necessary EPSDT services is sufficiently specific to be enforced by the judiciary.
    Miller, 10 F.3d at 1319-20 (flexibility in determining which services are medically necessary for each individual did not render statute vague and amorphous); Dajour B., 2001 WL 830674, at *10 (“the EPSDT provisions of the Medicaid Act are not so vague and amorphous as to make their enforcement outside the competency of the judiciary....  Moreover, the well-reasoned decisions of other courts have permitted private causes of action under Section 1983 to enforce EPSDT provisions of the Medicaid Act relied upon by the plaintiffs....  [I]t is clear that the Medicaid Act’s EPSDT provisions are sufficiently specific to create an enforceable right”)(citing Miller); Mitchell, 701 F.2d at 344 (plaintiffs unarguably entitled to benefits sought under Medicaid); Bonnie L., 2001 WL 1580127, at *21 (guaranteeing children’s rights under § 1396a for provision of services listed in §1396r not beyond judicial competence); Frew v. Gilbert, 109 F.2d 579, 660-65 (E.D.Tex. 2000)(unlike statutes at issue in Blessing, EPSDT provisions are clear and concrete and enforceable by judiciary);  Markva, 2001 U.S.Dist. LEXIS 16288, at *39 (right to be treated equally with others in eligibility group for benefits provided under Medicaid Act was “specifically enforceable rather than vague and amorphous”); Antrican, 158 F. Supp.2d at 672-3 (Sections 1396a(a)(10), 1396a(a)(4)(B) and 1396d(r) and the interpreting regulations “provide sufficient detail” to state a valid cause of action under § 1983); Memisovski, 2001 U.S.Dist. LEXIS 16963, at *19 (language of EPSDT provisions “clearly satisfies the second and third Blessing factors”); Wellington v. Dist. Of Columbia, 851 F. Supp. 1, 6 (D.D.C. 1994)(Sections 1396a(a)(10)(A), 1396d(r), and 1396a(a)(43) set forth obligation on states with “sufficient specificity to create a federal right enforceable under section 1983").
  See also Salazar v. Dist. Of Columbia, 954 F. Supp. 278, 324 (D.D.C. 1996)(defendants denied plaintiffs federally enforceable rights under EPSDT provisions).  


The defendants rely on two cases to support the argument that the plaintiffs’ rights are not enforceable.  The first,  Blessing, merely reaffirms the Wilder test for finding a private right of action under § 1983.  The defendants simply argue from that general standard that the claims here are “vague and amorphous” under that Wilder/Blessing test.  Defs.’ Mem. at 23.  But in Blessing, the Court analyzed a different statute under a different title of the United States Code, namely, the Social Security Act of Title IV.  Blessing, 520 U.S. at 337.  More importantly, the right asserted in Blessing was the undifferentiated and general enforcement of an entire statute.  Id. at 342. 

The Blessing Court contrasted other claims where, as here, specific statutory provisions had been appropriately enforced under § 1983.  Id. at 342-43.  Perhaps most importantly, the Blessing Court repeatedly cited Wilder with approval.  Wilder specifically held that a private right of action existed under § 1983 to enforce the Medicaid Act and that a provision requiring “reasonable” reimbursement rates to health care providers was not vague and amorphous.  Id.;  Wilder, 496 U.S. at 524.  

Here of course, the plaintiffs assert their rights under 42 U.S.C. §§ 1396a(a)(10)(A), 1396d(a)(4)(B), 42 U.S.C. § 1396a(a)(43), 42 U.S.C. § 1396d(r), provisions that require the State to provide medically necessary mental health services.  Complaint ¶¶ 33-38.  Moreover, the Complaint is even more specific in that the medically necessary services sought -- intensive home-based services -- are comprised of services falling directly under the categories enumerated in 1396d(a).  Id. at ¶ 39.
  Only a single decision has deviated from this long-established application of § 1983 to Medicaid and EPSDT provisions:  Charlie H. v. Whitman, 83 F. Supp.2d 476 (D.N.J. 2000).  In that case, because the plaintiffs alleged various, generalized violations of these federal laws, including the “right to receive any and all treatments deemed necessary” under the EPSDT provisions, the court concluded that the asserted right was vague and amorphous.  Charlie H., 83 F. Supp.2d at 499.
Charlie H. is unpersuasive for several reasons.  First, the plaintiffs here do not seek “any and all” medically necessary treatment, but instead, seek to enforce specific provisions of the Medicaid Act that together comprise the rubric of intensive home-based services.  “Intensive home-based services,” as referred to in the Complaint, is simply a title given to the specific categories of services defined with the Medicaid Act and specifically alleged in the Complaint: clinical services from a physician, psychologist, or social worker, rehabilitative services, case management services and personal care services.  Complaint ¶ 39. 

Second, the New Jersey court overreached the holding of Blessing and stated, with almost no analysis, that the EPSDT provisions as a whole cannot be enforced.  Numerous courts considering this issue after Charlie H. disagree:

Charlie H. is, however, not binding on this Court and is at odds with the reasoning of every other court that has considered the enforceability of EPSDT provisions.  The Charlie H. court analogized the EPSDT provisions to the child support provisions of Title IV-D of the Social Security Act that the Supreme Court in Blessing declined to find created a general right to be substantially enforced.  ...  In this case, the plaintiffs pointed to specific provisions within the Medicaid Act that they claim to have been violated.  Those provisions are sufficiently clear to be enforced.

Dajour B., 2001 WL 830674, at *10, n. 8; Frew, 109 F. Supp.2d at 663-4 (E.D.Tex. 2000)(court determined that rights “clear and concrete,” and held that “any healthcare services ... permissible under the Medicaid Act [and] ... necessary to correct or ameliorate physical or mental illnesses and conditions discovered by the screening services” is an entitlement to Medicaid-eligible plaintiffs under § 1983)(emphasis added); Bonnie L., 2001 WL 1580127, at * 21 (state officials, “who are bound to comply with the Medicaid Act, are not providing the services required by § 1396a(a)(43) and specifically defined by § 1396d(r) at all. ...  Guaranteeing the rights under § 1396a(a)(43) ... for the provision of the specific medical services listed in 42 U.S.C. § 1396d(r) is not outside the judicial competence.”).  See also Brian A. v. Sundquist, 149 F. Supp.2d 941, 956 (M.D.Tenn. 2000)(disagreeing with Charlie H. and upholding private right of action under statutes at issue). 

The case at bar does not require, as the defendants disingenuously suggest, that this Court supervise the individual medical care of thousands of children on an ongoing basis.  The plaintiffs here ask the Court to determine only that the categorical and wholesale denial of medically necessary, intensive, home-based services in Massachusetts is a violation of the EPSDT mandate.  Once these services are available in Massachusetts, a physician will decide when it is medically necessary for individual children to utilize such services, just as is the case with hospital services.  See Hunter v. Chiles, 944 F. Supp. 914, 922 (S.D. Fla. 1996)(decision whether certain treatment is “medically necessary” rests with individual recipient’s physician)(quoting Pinneke v. Preisser, 623 F.2d 546, 550 (8th Cir. 1990)(decision whether certain treatment is “medically necessary” rests with individual recipient’s physician).  “While each class member may require an individual needs assessment were relief granted, this is not a claim which requires individual proof as to the claimed violations or compliance with the various statutes at issue.”  Rolland, 52 F. Supp.2d at 242.  See Risinger, 201 F.R.D. at 20 (court not required to make individual determinations of eligibility or evaluate clinical appropriateness of individual class members’ treatment plans); Bonnie L., 2001 WL 1580127, at *21 (“Plaintiffs are not asking this Court to review what treatments are necessary or whether the state has made a bad policy decision, but whether the information, screening services, and necessary corrective treatment as determined by the state itself have been provided.”).  At bottom, the plaintiffs contend here that physicians should have the option of prescribing intensive home-based services when medically necessary, an option that physicians do not have when those services are simply not available, authorized, or funded, as is the case currently in Massachusetts.

B.
The EPSDT Provisions Of The Medicaid Act Create Binding Obligations

 

Rather Than Merely A Congressional Preference For A Particular 

Kind Of Conduct.
The defendants have not only misapplied, but have also misstated the third factor of the  Wilder/Blessing test for creating an enforceable right under § 1983.  The correct standard requires that the asserted right be cast in mandatory, not precatory terms.  Blessing, 520 U.S. at 341; Wilder, 496 U.S. at 512.  The EPSDT provisions of the Medicaid Act meet this criteria; they require that officials in States choosing to accept federal Medicaid funds must provide EPSDT services to all eligible children.  42 U.S.C. §§ 1396a(a)(10)(A), 1396d(a)(4)(B)
, 42 U.S.C. § 1396a(a)(43)
, 42 U.S.C. § 1396d(r).  See Dajour B., 2001 WL 830674, at *9 (EPSDT provisions of Medicaid Act impose binding obligation on defendants)(citing Blessing, 520 U.S. at 341); Wilder, 496 U.S. at 512 (Boren Amendment to Medicaid Act cast in mandatory not precatory terms because requires payments to hospitals according to reasonable and adequate rates).  

Seeking to avoid or confuse the controlling question whether the rights sought under EPSDT is cast by statute in mandatory terms, the defendants curiously contend that because the words “intensive home-based services” are not literally stated in the service provisions of the Medicaid Act, such services therefore cannot be mandatory.  Defs.’ Mem. at 23-4.  By that standard thousands of routine medically necessary procedures – for example, appendectomies – would not fall under the Act and would not be enforceable because those procedures are not individually and literally identified in the list of services in the statute.  In factual allegations which must be accepted as true for purposes of this motion, the plaintiffs have pleaded that intensive home-based services are medically necessary.  Complaint, ¶66.  Further, the services which comprise intensive home-based services are enumerated specifically in the statute.  See 42 U.S.C. §§1396d(a)(7), (13), (19), (24) and § 1396n(g).  The law mandates that participating States provide “necessary health care, diagnostic services, treatment, and other measures described in subsection (a) of [section 1396d] to correct or ameliorate defects and physical and mental illnesses and conditions discovered by the screening services, whether or not such services are covered under the State plan.”  42 U.S.C. § 1396d(r)(5).  This mandatory language clearly satisfies the Wilder/Blessing test, as courts have so found.  Dajour B., 2001 WL 830674, at *9 (“42 U.S.C. § 1396d(r) sets forth in detail the minimum services that are to be included as part of EPSDT which must be provided under a State plan.  ...  These EPSDT provisions of the Medicaid Act are sufficiently mandatory to support a Section 1983 claim.”)(emphasis added).  See Miller, 10 F.3d at 1319 (holding that 42 U.S.C. §§1396a(a)(10)(A) and 1396d(a)(4)(B) impose a binding obligation upon a state agency to administer Wisconsin’s Medicaid plan); Pittman v. Secretary, Florida Dept. of Health and Rehabilitative Servs., 998 F.2d 887, 891-2 (11th Cir. 1993)(“clear mandate” of EPSDT provisions “expressly requires Medicaid participating states to provide  necessary treatment ... whether or not such services are covered under the State plan); Stanton v. Bond, 504 F.2d 1246, 1250-1 (7th Cir. 1973)(Congress made “unambiguously clear” the “mandatory obligation ... to aggressively notify, seek out and screen persons under 21 in order to detect health problems and to pursue those problems with the needed treatment”); Wellington, 851 F. Supp. at 5 (EPSDT requirements unambiguously conferred private right of action to enforce EPSDT provision of services listed in § 1396d(r)).

Because the plaintiffs have met all criteria of the three-factor Wilder/Blessing test and the defendants do not even attempt to rebut the presumption of §1983 enforcement, the motion to dismiss should be denied.

V.
THE COMPLAINT STATES A COGNIZABLE CLAIM UNDER THE EPSDT PROVISIONS OF THE MEDICAID ACT BECAUSE MASSACHUSETTS IS REQUIRED TO PROVIDE ALL MEDICALLY NECESSARY SERVICES TO CHILDREN, INCLUDING INTENSIVE HOME-BASED SERVICES.
The defendants also seek to dismiss Count I of the Complaint because the plaintiffs fail to state a claim which entitles them to relief.  Defs.' Mem. at 24-27.  The motion is based upon two mischaracterizations of the Complaint: (1) that it seeks to compel the defendants to provide unlimited in-home services; and (2) that it fails to allege that any services are medically necessary.  Both of these arguments are factually inaccurate and legally erroneous, given the allegations set forth in the Complaint.  Id. at 24-25.  

First, despite the defendants' assertion, Defs.' Mem. at 25, the plaintiffs do not seek unlimited in-home services, but only those which are medically necessary "to correct or ameliorate ... [their] mental illnesses and conditions...."  42 U.S.C. § 1396d(r)(5).  This is precisely what children with mental illness, like the plaintiffs, are entitled to receive.  The Medicaid Act, and specifically its EPSDT provisions, obligate the State to provide the level, intensity, and duration of services which are needed by the child.  42 U.S.C. § 1396a(a)(43).  For some children these services may be temporary or intermittent; for others, they may be long term and consistent.  But there can be no dispute that the Act mandates each of those services which the individual child requires to "treat or ameliorate" his/her behavioral, emotional, or psychiatric disability,
 and mandates that such services be provided for as long as they are medically necessary.  


The defendants further contend that they retain the discretion to eliminate or limit Medicaid coverage for certain treatments for children.  Defs.' Mem. at 25.  But this criteria ignores Congress' explicit directive to the States, when it amended the Act to require coverage of all treatment services which the child plaintiffs in this case need, including intensive home-based services.  H.R. Conf. Rep. 101-386, p. 453, 1989 U.S.C.C.A.N. 3018, 3056 ("States are required to provide any service that a State is allowed to cover with Federal matching funds under Medicaid that is required to treat a condition identified in a screen, whether or not the service is included in the State's Medicaid plan.")(emphasis added).  Specifically, in adding the above quoted provision, 42 U.S.C. § 1396d(r)(5), Congress intended to ensure that all Medicaid-covered services, as listed in 42 U.S.C. § 1396d(a), are covered for children, even if a State can or does limit the availability of some of these services for adults.
  Moreover, CMS/HCFA has consistently stated that all services needed by a child to correct or ameliorate a mental health or physical condition must be covered without quantitative limit or restriction, other than medical necessity, even if such constraints apply to adults in the State's Medicaid plan.  See DHHS, HCTA Transmittal Letter of September 5, 1990 (prohibiting fiscal caps on EPSDT services; DHHS, HCTA Transmittal Letter of March 22, 1991 (prohibiting limitation on services for EPSDT children); DHHS, HCTA Transmittal Notice of September 18, 1990 (precluding monetary cap on EPSDT services), attached as Exhibit 1.  Thus, for the children in this case, the services which they seek are mandatory, and Massachusetts may not limit access to them.  Simply put, the defendants argument that they services are optional or otherwise subject to their discretionary limits was expressly negated by Congress when it enacted 42 U.S.C. § 1396(d)(r)(5).

Thus, it is simply not true that "the Commonwealth has broad discretion to determine the extent of the services for which it will pay," at least with respect to children.  Defs'. Mem. at 26.  In fact, that discretion, to the extent it exists, is wholly circumscribed by medical necessity.
  States have no discretion to deny access to covered services which are necessary for children's physical or mental health, or to place limitations on the amount, duration, and scope of such services which contravene medical necessity.  To the extent that some children require intensive and long term, home-based services, the defendants' argument is not with the plaintiffs' Complaint but rather with the mandates of federal law.

Finally, in their effort to characterize intensive home-based services as discretionary,  the defendants mistakenly and repeatedly attempt to recast the plaintiffs' Complaint as a request for services not covered by Medicaid at all.  Defs.' Mem. at 25.  As noted earlier, however, the claimed services in the Complaint are all immediately grounded in the Medicaid Act.  Specifically, each of the elements or treatment interventions which comprise the generic description of intensive home-based services -- comprehensive assessments, behavior support services, crisis services, case management, and clinical supports (psychiatric, psychological, and social work services) are within the categories of covered services listed in the Act, as interpreted and applied by the relevant federal agency, CMS/HCFA.  Complaint, ¶¶ 49-52.

The defendants second argument for failure to state a Medicaid claim -- that the plaintiffs are seeking services which are not alleged to be medically necessary -- is plainly erroneous.  The Complaint explicitly and repeatedly states that intensive home-based services are medically necessary for the plaintiffs.  Complaint, ¶ 1 ("Each [plaintiff] has been and is being harmed because s/he is not receiving medically necessary, intensive home-based services."), 2, 3, 4 ("In violation of federal law, the defendants have failed to provide these medically necessary, intensive home-based services to the plaintiffs at all, let alone in a timely manner."), 56, (Thousands of children with behavioral, emotional, and/or psychiatric disabilities in the Commonwealth desperately need, but are not being provided, medically necessary services in the community.”), 66 (“Each of the named plaintiffs and members of the plaintiff class would benefit from access to medically necessary intensive home-based services.”), 71, 77, 82, 87, 92, 105, 110 (without intensive home-based services through the Mass Health EPSDT program, the named plaintiffs have little hope of receiving necessary treatment so that they can live at home with their families.”)  Dismissal of the Complaint for not meeting a condition which the plaintiffs repeatedly allege that they meet is patently inappropriate.  See footnote 11, supra at 26.

VI.
DISCLOSURE AND DISCOVERY SHOULD NOT BE STAYED

Where a colorably sufficient complaint exists, stays of disclosure and discovery based on motions to dismiss are strongly disfavored.  E.g. In re Lotus Development Corp. Sec. Litig., 875 F. Supp. 48, 51, 53 (D.Mass. 1995)(in holding that securities law "complaint [was] not so clearly deficient as to justify a stay of automatic disclosure, and . . . discovery," Judge Saris noted:  "The burden of proof imposed on the party seeking a stay is a stiff one" and "to make a stay more readily obtainable simply because there is a colorable motion to dismiss, would undermine the spirit of the [disclosure rules]").   Here, of course, plaintiffs contend that the motion to dismiss is thinly based, to say the least.

Perhaps recognizing their substantial burden to justify a stay, the defendants seek refuge in inapposite immunity cases, only one of which involved a stay of discovery on Eleventh Amendment immunity grounds.   Abril v. Commonwealth of Virginia, 145 F.3d 182, 191 (4th Cir. 1998).   Unlike the Ex Parte Young case against state officials  now before this Court, Abril was a suit directly against the Commonwealth of Virginia so that 11th Amendment immunity was presumed.  Moreover, even in Abril, and as the defendants recognized in their brief, the determination whether to stay disclosure and discovery was in the discretion of the district court.  Id. at 190 ("no abuse of discretion" in denying discovery).

The defendants do not meet their heavy burden to justify a stay here and the Court should exercise its discretion to allow disclosure and discovery to proceed pending the Court's decision on the motion to dismiss.  Plaintiffs are in grievous need of the requested medically necessary treatments.  The parties have agreed to a disclosure, discovery and trial schedule to achieve adjudication of that requested relief as soon as reasonably possible.  See Joint Proposed Schedule.  For these equitable reasons as well as the many deficiencies in the motion to dismiss set out in the preceding sections of this brief,  the request for a stay should be denied.

VII.
CONCLUSION
For the reasons set forth above, the defendants' motion to dismiss should be denied.
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     �  Thus, the defendants do not directly challenge the three additional counts under Medicaid: Count II (reasonable promptness), 42 U.S.C. § 1396a(a)(8); Count III (methods of administration), 42 U.S.C. § 1396a(a)(30)(A); and Count IV (managed care), 42 U.S.C. § 1396u-2(b).  


     �  Facts pleaded in a complaint are taken as true for the purposes of a motion to dismiss.  Coyne v. City of Somerville, 972 F.2d 440, 442-43 (1st Cir. 1992).  


     �  The defendants acknowledge that the EPSDT mandate includes the obligation to inform, screen, and actually provide services, as well as to maintain records and set standards.  Defs.' Mem. at 12.  They also recognize that the services that must be provided are not limited to the first four itemized areas (vision, hearing, dental, and screening), but also include the more general requirement to provide all needed mental health treatment.  Id.  Finally, as the defendants concede, this last requirement refers back to and incorporates all twenty-seven categories of treatment that are covered by Medicaid.  Id.  See 42 U.S.C. § 1396d(a).  States must provide all of these covered services to children under twenty-one when medically necessary.


     �  Massachusetts has opted to offer most covered services to adults, but is nevertheless required by federal law to offer these services to children.  Defs.' Mem. at 12.


     �	In an effort to bolster their application of Seminole Tribe to the case at hand, the defendants rely upon court decisions from other circuits involving completely different statutes, with wholly different statutory language and purposes.  Defs.' Mem. at 17.  Significantly, in the Surface Mining Control and Reclamation Act, the Telecommunications Act of 1996, and the Tax Injunction Act, Congress acted very differently than it did in drafting the Medicaid Act.  For example, in the Surface Mining Control and Reclamation Act, Congress specifically provided that states would have exclusive regulatory jurisdiction over surface coal mining if they enacted state law to provide environmental protections equivalent to or greater than that in the federal statute, 30 U.S.C. §1253(a). Thus, defendants’ citation to Bragg v. West Va. Coal Ass'n, 248 F.3d 275 (4th Cir. 2001) is inapposite, since the court in that case found that plaintiffs' sole remedy was under state law. 





The second case cited by defendants involves the Federal Telecommunications Act.  Bell Atlantic Maryland, Inc. v. MCI Worldcom, Inc., 240 F.3d 279 (4th Cir. 2001), cert. granted in part, 121 S.Ct. 2548 (June 25, 2001).  The Bell Atlantic case is the only circuit decision to hold that an action under this act is not covered by Ex Parte Young.  See Global Naps Inc. v. New England T. and T., 156 F.Supp.2d 72, 75-76 (D.Mass. 2001)(collecting cases). Although the Supreme Court refused to grant certiorari in past cases upholding the application of Ex Parte Young to the Telecommunications Act, it granted certiorari shortly after the Fourth Circuit’s holding in Bell Atlantic.  The outcome of the Bell Atlantic case, however, has no impact on the Fourth Circuit’s decision in Maryland Psychiatric Society 102 F.3d at 719 (rejecting application of Seminole Tribe to EPSDT claims).





The third case cited by defendants ANR Pipeline Co. v. Lafaver, 150 F.3d 1178 (10th Cir. 1998), involves the Tax Injunction Act, which was passed for the express purpose of limiting federal court jurisdiction over cases challenging the power of a State to impose taxes.  Rosewell v. LaSalle Nat’l Bank, 450 U.S. 503, 522 n. 28 (1981). The Court in ANR Pipeline noted that the state provided an adequate forum for plaintiffs’ federal claims, and that the relief sought “impermissibly intrudes upon Kansas’ ‘dignity and status’ as a sovereign government.”  150 F3d at 1192-94.  Thus, ANR Pipeline's decision essentially centers on the Coeur d'Alene issue of intrusions on core state sovereignty rather than on the Seminole Tribe exception raised by defendants.





Most importantly, the final case on which the defendants rely, Joseph A. v. Ingram, 262 F.3d 1113 (10th Cir. 2001), has been withdrawn by the Tenth Circuit Court of Appeals.  On January 7, 2002, the Court withdrew its earlier decision and held that “the statutes at issue in this case [Titles IV and XX of the Social Security Act] do not provide remedial schemes sufficient to foreclose Ex Parte Young jurisdiction.”  Joseph A. v. Ingram, No. 00-2136, 2002 U.S. App. LEXIS 247, at*27 (10th Cir. Jan. 7, 2002).  The Court relied heavily on both the Supreme Court’s analysis in Wilder and Blessing, see Section III.C., infra, in reaching this decision.   In addition, in August 2001, the Tenth Circuit decided that Lewis v. New Mexico Dept. of Health -- where it held that Ex Parte Young applies to plaintiffs’ claims to be provided Medicaid services with reasonable promptness.  261 F.3d at 975-78.   		


     �  The Court in Seminole Tribe went out of its way to indicate that this did not foreclose actions under Ex Parte Young: "Contrary to the claims of the dissent, we do not hold that Congress cannot authorize federal jurisdiction under Ex Parte Young over a cause of action with a limited remedial scheme.  We only find that Congress did not intend that result in the Indian Gaming Regulatory Act."  517 U.S. at 75, n. 17.


     � Legal scholars have noted that "[d]octrinally speaking, Seminole Tribe was just another application of the Sea Clammers principle," David P. Currie, "Response: Ex Parte Young after Seminole Tribe," 72 New York University Law Review 547, 549 (1997); Carlos Manuel Vasquez, "What is Eleventh Amendment Immunity?" 106 Yale Law Review 1683, 1806, n.368 (1997)("Although the Court inexplicably did not cite Sea Clammers, it reasoned in a strikingly similar manner").


     � In Seminole Tribe, Chief Justice Rehnquist was comparing Ex Parte Young to any “supplement[al] [remedial scheme] created by the judiciary,” citing Schweiker v. Chilicky, 487 U.S. 412 (1988), as an example of the latter.  Schweiker involved whether a court should create a Bivens-style remedy when Congress had already provided for a complex remedial scheme.  "[A] `Bivens' action is sometimes referred to as a federal law analogue to an action under 42 U.S.C. 1983" Vennes v. An Unknown Number of Unidentified Agents of the United States, 26 F.3d 1448, 1452 (8th Cir. 1994).


     �    In the only reported EPSDT case within the First Circuit, presently pending in the District of Maine, the court certified a class of children diagnosed with serious emotional disturbances or mental health impairments who are seeking in-home mental health services pursuant to the EPSDT provisions of the Medicaid Act.  Risinger v. Concannon, 201 F.R.D. 16 (D.Me. 2001).  In their motion to dismiss, the defendants did not challenge the plaintiffs’ right to bring the action pursuant to § 1983.  Risinger v. Concannon, 117 F.Supp.2d 61 (D.Me. 2000).  


     �	The defendants’ contention that Miller and Wellington are not persuasive authority because they precede Blessing ignores the fact that courts as recently as 2001 have relied upon those cases in upholding plaintiffs’ rights under § 1983 to enforce the EPSDT provisions of the Medicaid Act.  See Dajour B., 2001 WL 830674, at * 10; Memisovski, 2001 U.S.Dist. LEXIS 16963, at * 18.  Similarly, the defendants’ argument that the “concrete and specific” rights asserted by the plaintiffs in Memisovski, Dajour, and Antrician are distinguishable from the rights asserted here is without merit.  The plaintiffs in those cases, like the plaintiffs here, brought their claims under the specific EPSDT provisions of the Medicaid Act. 


     �  The defendants repeatedly, but inaccurately, assert, that the Complaint does not specify the type of service which the plaintiffs need and seek.  Defs.' Mem. at 7-8.  In fact, the Complaint makes clear that these services include therapeutic aides to assist the children in managing their challenging behavior and other symptoms, clinical assessments, case management, crisis services, as well as psychiatric and psychological services.  Complaint, ¶¶ 49-51.  These services are collectively referred to as "intensive home-based services throughout the Complaint.  Id. ¶ 1.  The defendants also inaccurately claim that many of these services are not covered by Medicaid, but provide no support or citation for this assertion.  In fact, the opposite is true.  Complaint, ¶¶ 39-41.





While the list of covered services does not explicitly mention "intensive home-based services," Defs.' Mem. at 13, there is no doubt that the listed services, as interpreted and applied by the Center for Medicaid Services (CMS, formerly the Health Care Financing Administration [HCFA]), includes each of the discrete services sought by the plaintiffs under the rubric of home-based services.  Complaint, ¶¶ 39-41.  See 42 U.S.C. §§ 1396d(a)(5) [physician's services]; (9) [clinical services]; (13) [rehabilitative services]; and (19) [case management]; (24) [personal support services].  See Department of Health and Human Services, “Medicaid Coverage of Health-Related Services for Children Receiving Special Education: An Examination of Federal Policies” at 10-11 (1991), issued as HCFA Medicaid State Operations Letter #92-1, attached as Exhibit 1.





Contrary to the defendants' argument, Defs.' Mem. at 13, the statute explicitly states that many of these services may be provided in the individual's home.  42 U.S.C. § 1396d(a)(13) [personal care services provided by a qualified individual in the individual's home]; and (19)  [any rehabilitative or remedial services provided in a home or other setting].  Despite the defendants' assertions, Defs.' Mem. at 14, 24, the plaintiffs do not seek any service that is not properly reimbursable under the Medicaid program.  Complaint, ¶¶ 119-124. 





     �    In 42 U.S.C. §§ 1396a(a)(10)(A) and 1396d(a)(4)(B), Congress has specifically required that state Medicaid plans provide for medical assistance, including EPSDT services.





     �    42 U.S.C. § 1396a(a)(43) provides, in pertinent part, that “a state plan for medical assistance must ... (43) provide for (A) informing all persons in the State who are under the age of twenty-one ... of the availability of [EPSDT] services..., (b) providing ... such screening services in all cases where they are requested ..., [and] (C) arranging for ... corrective treatment the need for which is disclosed by such child health screening services.”


     �  Throughout the Complaint, these different conditions are used interchangeably, but all plainly fit within the statutory term "mental illness."





     �  The defendants' reliance on Beal v. Doe, 432 U.S. 438, 444 (1977) is both misplaced and misleading.  Beal involved the discretionary right of a State to limit access to non-therapeutic abortions for adults.  The Court approved limitations on such services, based upon its determination that Congress intended to permit limitations on abortions because of the valid interest in preserving potential life, because abortions were illegal in most states, and because the relevant federal agency interpreted this provision as allowing such limitations.  Moreover, the Court recognized that, to be valid, any state-imposed restriction on services must ensure that all medically necessary services are provided, as determined by a relevant physician.  


  


The plaintiffs seek access to these mandatory services under EPSDT.  In enacting a broad entitlement program for children, in 1989, many years after Beal, Congress has made clear that children, above all, are entitled to all needed mental health and physical health treatments.  





Finally, the Beal Court relied upon 42 U.S.C. § 1396a(a)(17) [reasonable conditions on services must be set forth in the state plan] to sustain its holding on state discretion.  But here, Massachusetts' Medicaid State Plan obligates it to provide all medically necessary services for children under its EPSDT program.





     �  The entitlement to services is not wholly without statutory limitation.  First, the Act covers only certain enumerated categories of services.  42 U.S.C. § 1396d(a)(listing twenty-seven broad categories of interventions).  Second, Medicaid reimburses States only for those covered services which are medically necessary to treat or ameliorate the person's condition.  Finally, Medicaid program includes a utilization review process to ensure that services, once prescribed, remain necessary.  





The defendants' motion is premised on a discretion to curtail needed services beyond these statutory limitations.  But the Act contains no such authority with respect to children.  To the contrary, it precludes arbitrary or purely cost-based limitations on covered services for children which go beyond medical necessity or which effectively deny children access to needed treatment.





     �  While some cost controls on utilization are permissible, such as prior authorization for treatment services even for children, Congress has specifically prohibited certain cost saving mechanisms, such as prior authorization for screening services or co-payments.  See H.R. Rep. No. 101-247, p. 399-400, 1989 U.S.C.C.A.N. 1906, 225-26.  What the defendants cannot do is what they have attempted here: to refuse to fund a medically necessary and covered service -- each of the components of intensive home-based services -- as an exercise of unauthorized discretion.





     �  The defendants' reliance on the general authorizing language of the Medicaid Act, 42 U.S.C. § 1396, is confusing and of questionable relevance.  That section merely allows the federal government to appropriate "for each fiscal year a sum sufficient to carry out the purposes of this title."  It goes on to require that such funds be used "for making payments to States which have submitted, and had approved by the Secretary, State plans for medical assistance."  The State's discretion to accept federal funds to allow it to furnish medical assistance "as far as practicable under the conditions in such State," 42 U.S.C. § 1396, is obviously circumscribed by provisions of the Medicaid Act and its own State plan, if it elects to participate in the program.  Schweiker v. Grey Panthers, 453 U.S. 34, 36-7 (1981); Harris, 448 U.S. at 301.  The primary condition relevant here is that, pursuant to the Act and its own State plan, Massachusetts must provide the behavioral health services, and specifically intensive home-based services, which children need to treat their mental illnesses.





