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PLAINTIFFS’ MEMORANDUM ON MEDICAID ELIGIBILITY GROUPS

I. 
Introduction 


MassHealth has proposed new regulations that would explicitly deny EPSDT services to children who are in any Medicaid eligibility category other than MassHealth Standard and CommonHealth.
   The defendants have also proposed an updated list of covered services that, for the first time in more than a decade, would deny children in all other eligibility categories the same behavioral health services that are available to children in Standard.  According to the defendants’ own documents, over 60,000 children – more than twelve percent of the plaintiff class – will be excluded from the home-based services ordered by the Court. 

The plaintiffs have objected to the proposed regulations and covered services list because the exclusion was intentionally concealed from the Court, is inconsistent with the intent of the Judgment and the defendants’ past practices, is unnecessary and harmful to class members, and violates federal and state law.  

The defendants claim that this discriminatory exclusion has been authorized by the Center for Medicare and Medicaid Services (CMS) and approved by the Court in a footnote to its Final Judgment (Doc. 368).
   But CMS has never explicitly waived the EPSDT provisions of the Medicaid Act for any eligibility category under Massachusetts’ 1115 Demonstration Project waiver (hereafter “the Waiver”).   See Section II(E-F), infra.

Moreover, the defendants never informed the Court of its efforts, just prior and subsequent to trial, to incorporate this exclusion in various documents submitted to CMS.  They never supplemented their discovery or the trial record by producing these documents.  They never shared this information with the Court before it rendered its January 26, 2006 decision on the merits or before it entered its Final Judgment.   This lack of candor, in and of itself, should render any purported exclusion invalid on its face.  See Section III, infra.

The exclusion of children in certain eligibility categories from medically necessary treatment required by EPSDT violates federal law, at least in the absence of an explicit waiver by CMS that is reflected in its Waiver List.   See Section VI(A), infra.  The exclusion of more than 54,000 children in the Family Assistance eligibility category also violates state law.  The Legislature has specifically required that children in this category be provided with EPSDT services.  See Section VI(B), infra.

Finally, this exclusion is unnecessary, inappropriate, and inconsistent with the defendants’ longstanding practice of affording all children in all eligibility categories the same behavioral health services.  See Sections IV-V, infra.  If the defendants simply incorporate the new home-based services in the categories of covered services called “emergency services” or “diversionary services,” as set forth in their proposed list, all class members with SED will have equal access to remedial home-based services.    


The Court should instruct the defendants to continue their longstanding practice of providing all children, regardless of Medicaid eligibility category, with the same behavioral health services, so that all SED children will have access to the home-based services required by its Final Judgment.  Alternatively, the Monitor should advise the Court whether a modification to the Judgment, that would delete the first footnote, is necessary to ensure that all class members can receive medically necessary home-based services.  See Section VII, infra.
On September 10, 2007, the Monitor requested that each party describe its position on this issue, and provide a copy of their submission to the Court.   This Memorandum is submitted in response to that request.   

II.
Factual Background
A.
The Medicaid Eligibility Categories in Massachusetts.

Under the Medicaid Act, persons who meet certain income standards are automatically eligible for the State’s Medicaid program and all services set forth in the state Medicaid Plan.  42 U.S.C. § 1396a(a)(10)(A).  These individuals are called “categorically needy.”  In MassHealth, categorically needy individuals are included in the MassHealth Standard program.  
The Act also permits States to include in their Medicaid program individuals who exceed these income limitations.   42 U.S.C. § 1396a(a)(10)(B).  These persons are referred to as “medically needy.”  In MassHealth, medically needy individuals also are included in the MassHealth Standard program.
Finally, the Social Security Act permits the Secretary of the Department of Health and Human Services to waive certain Medicaid requirements.  42 U.S.C. § 1315.
   One requirement that is often waived is the income limitations of the statute that apply to categorically and medically needy individuals.  Waivers often include individuals who would not otherwise qualify as categorically or medically needy, in order to expand the number of persons who can receive Medicaid services.  These persons are referred to as “expansion populations” and are included in several other MassHealth eligibility categories. 

 
Massachusetts has had a Waiver for over ten years that includes several additional eligibility categories.  The most relevant categories for children, in addition to Standard, are CommonHealth, Family Assistance, Essential, and Basic.
 
B.
The Plaintiff Class Includes Children in All Eligibility Categories. 
On March 29, 2002, the Court certified a class that includes all Medicaid-eligible children.
  The class definition, the trial, and the Court’s Memorandum Decision of January 26, 2006 make no distinction with respect to Medicaid eligibility categories.  Rather, they consistently refer to “all Medicaid-eligible children” without regard to eligibility category.

C.
The Defendants Are Now Seeking to Deny ESDPT Services to Children in All Eligibility Categories Except Standard and CommonHealth. 

As part of its responsibilities under the Final Judgment, the defendants have proposed to amend MassHealth’s EPSDT regulations.  While many of the proposed revisions are appropriate and necessary to implement its expanded screening duties under the Final Judgment, the amended regulations gratuitously add a new section that excludes children in all eligibility categories other than Standard and CommonHealth from their EPSDT program.  See proposed EPSDT regulation, 130 CMR § 450, attached as Exhibit 1.  In a rather unique circumvention of federal law, the regulations propose a new Medicaid benefit called Preventive Pediatric Health-Care Screening and Diagnosis Services (PPHSD).  This limited benefit purports to ensure that all children get screening and diagnosis, but only that some children get the treatment determined to be medically necessary by the screening and diagnosis process.   Under the proposed regulations, children in eligibility categories other than Standard and CommonHealth will be excluded from the treatment requirement of EPSDT. 

D.
The Defendants Intend to Alter Their Longstanding Practice of Providing the Same Behavioral Health Services to Children in All Eligibility Categories.
For at least a decade, if not longer, the defendants have provided the same behavioral health services to children, regardless of their eligibility category.  The defendants recently informed that Court Monitor that they know of no situation in which children in any eligibility category are treated differently or afforded less mental health services than those in MassHealth Standard.   

It appears that Rosie D. will end this long-established practice.  The defendants also informed the Monitor that they expect to provide new home-based services only to those children who, under their proposed regulations, will be entitled to all EPSDT services.  As a result, SED children who are class members and are part of any eligibility group other than Standard or CommonHealth, such as the 54,000 children in Family Assistance, will not receive the remedial services described in the Final Judgment.  

The defendants have recently amended their list of covered services that will be incorporated in each managed care contract.  That list explicitly singles out children in other eligibility categories and denies them the mental health services that will be provided to all other children as part of EPSDT.  See Covered Services List at 4, attached as Exhibit 2.
E.
Until 2006, All Eligibility Categories in the Waiver Were Entitled to EPSDT Services.
The core principle of demonstration and other waiver programs is that all Medicaid requirements continue to apply to the program unless explicitly waived.  This principle is expressly stated in the document authored by CMS in approving the waiver, commonly referred to as the  Waiver List  and the Terms and Conditions.  

None of the Waiver or extension requests submitted by the defendants to CMS prior to 2006 specifically requested a waiver of its EPSDT obligations for any eligibility category.  In fact, the renewal request dated June 30, 2004 explicitly stated that the Commonwealth complies with all EPSDT provisions set forth in statute and the State Medicaid Manual.   See Renewal Request at 27, attached as Exhibit 3.  This same request, like previous ones, described the various eligibility categories, and never mentioned any limitation or exclusion of EPSDT.  Id. at 6-8.  

None of the Terms and Conditions for the Waiver, from its inception through the 2004 renewal, contained a waiver of EPSDT for any children in any eligibility category.  Copies of the January 26, 2005 CMS approval letter, Waiver List,  and the Special Terms and Conditions imposed by CMS at the time of approval are attached as Exhibits 4-6, respectively (EPSDT not waived for any group).  
The Waiver was discussed at length with the Court during this litigation.  Documents and witnesses made clear that, at least with respect to the Waiver then in effect, there was no waiver by CMS of the EPSDT provisions of the Medicaid Act for anyone in any eligibility category.

E.
Just Prior to the Trial in This Case, the Defendants Sought to Preclude Children in All Eligibility Categories Other Than Standard from Receiving EPSDT Services.

In March 2005, the defendants first inserted language into the Waiver that purported to limit EPSDT services only to children in MassHealth Standard.
   This purported exclusion of EPSDT for all other eligibility categories was not included in the documents initially filed with CMS as part of the 2004 renewal request, and certainly was not endorsed by CMS in its 2005 approval letter or Waiver List.     
The document purporting to limit EPSDT coverage was submitted just prior to the trial and after discovery was closed.  The defendants never informed the Court of this request and never sought judicial endorsement of this exclusion.  They never supplemented their discovery responses, even though all relevant Waiver documents had been requested by the plaintiffs and other documents had been produced.  They never sought to discuss this dramatic but secret exclusion at the trial, to introduce their revised Waiver protocol at trial, or to supplement the trial record by submitting the protocol as an exhibit.   Nor did the defendants inform CMS that it was seeking to alter the legal issues pending before the Court.  As a result, the trial proceeded, and the Court rendered its decision, with the understanding that all Medicaid-eligible children, in all eligibility categories, were entitled to EPSDT services.
III.
The Defendants’ Effort to Limit EPSDT Benefits to Children in Certain Eligibility Categories, Without Informing the Court, Is Improper.
The 1115 waiver was a prominent issue in this litigation.  The defendants allegedly kept the Court apprised about the status of Waiver approval, about the scope of Waiver coverage, and about the specific implications of the Waiver for certain pilot programs like MHSPY and CFFC. 
  In fact, a significant element in its defense of the claims in this case is that home-based services were only provided in Massachusetts pursuant to the Waiver.  
In a January 11, 2006 letter to the Court concerning the status of the Waiver and managed care contracts, they also pledged to “continue to update you from time to time as this process goes forward.”   See Letter from Deirdre Roney to the Honorable Michael A. Ponsor, attached as Exhibit 8.   Despite these assurances, at no time prior to, during, or after the trial did the defendants ever suggest that tens of thousands of Medicaid children were in eligibility categories that were not entitled to ESPDT services. 
Unbeknownst to the plaintiffs and the Court, defendants were working to narrow the scope of their EPSDT program.  After the Court’s 2006 Memorandum Decision was issued, the defendants explicitly attempted to limit EPSDT for all eligibility categories other than Standard.  They submitted a waiver amendment in 2006 that, among other things, sought to restrict EPSDT to MassHealth Standard. 
  See May 1, 2006 Waiver amendment, attached as Exhibit 9.  They also did so without notifying the parties or the Court, and without informing the Court of the implications of their actions, contrary to the assurances in their January 11, 2006 letter.
  The obvious purpose of this effort was to narrow their liability under EPSDT, to narrow the scope of any proposed judgment, and to exclude thousands of SED children from the remedial services.  

This is not the first time a court has had to consider the import of the Commonwealth’s undisclosed communications with CMS to restrict its waiver obligations.  In a strikingly similar situation, the United States District Court threatened sanctions against the Assistant Attorney General involved in such a circumvention.  See Boulet v. Cellucci, 107 F.Supp.2d 61 (D. Mass. 2000).  There, while a motion for summary judgment was pending, the Commonwealth sought to amend its Home and Community-Based Services waiver by reducing the number of persons it was authorized to serve in the community.  The Secretary of EOHHS submitted a waiver amendment that would reduce its liability under the Medicaid Act to promptly provide community support services to persons with mental retardation.  The defendants only informed the district court of their actions after CMS had approved the amendment.  See Civil Docket for Case # 1:99-cv-10617-DPW (Doc. # 67), attached as Exhibit 10.
Judge Woodlock responded with a threat of sanctions.  Id.  Deeply disturbed by the circumvention of the court’s authority and jurisdiction, he held several hearings in March and April of 2000 to explore this lack of candor.   At the March 31, 2000 hearing, he inquired why the defendants, and their counsel, did not seek the court’s permission, or at least provide the court with prior notice of their proposed actions, since these actions significantly altered the facts and affected the claims in the pending case.  Id. (Doc. ## 68-70).  Ultimately, the defendants submitted a supplemental amendment that restored the scope and capacity of their home and community-based waiver, which CMS ultimately approved.  Id. (Doc. #  94-99).
The Court should explore the chronology of events here, and instruct the defendants to restore the class to the position it was in January 2005, prior to trial.  The defendants should not be allowed to circumvent the Court’s January 26, 2006 Memorandum Decision by secretly seeking to limit the children for whom it owes a duty under EPSDT.

IV.
The Defendants’ Attempt to Deny Children in All Eligibility Categories the Same Behavioral Health Services Is Inconsistent with Its Longstanding Practice.
For over a decade, the Commonwealth has treated all children equally with respect to EPSDT.  Regardless of the Medicaid eligibility category they might be in, all Medicaid children receive the same EPSDT behavioral health services.  

This non-discrimination practice has characterized the Commonwealth’s EPSDT program and been enshrined in court orders.  For instance, the court-approved settlement in Health Care for All v. Romney, 2005 WL 1660677 (D. Mass., July 14, 2005) promises expanded dental care for children under EPSDT, regardless of their eligibility category.  That settlement is not limited to children in MassHealth Standard and CommonHealth, even if the defendants contend it could be.  Thus, the consistent practice of the defendants with respect to all behavioral and dental services is to afford equal access regardless of coverage group.
    

Although the defendants informed the Monitor that they have not made a firm decision whether to continue their practice of equal treatment with regard to the new home-based services ordered by this Court, they have stated that they do not think they will.  Their recent amended list of covered services, when read in conjunction with their proposed EPSDT regulations, strongly indicates they will not.  See Ex. 2 at 4.  It appears that the decision to limit home-based services has been made.  Ironically, the Court’s decision that the defendants must expand home-based services is likely to become the first occasion for the defendants to provide some children with less mental health services than ever before. 
V.     
The Defendants’ Attempt to Restrict Home-Based Services to Children in Two Eligibility Categories Is Unnecessary and Will Deny Class Members Medically Necessary Remedial Services.
A.
If the New Remedial Services Are Considered Diversionary or Emergency Services, the Defendants Must Provide Them to Children in All Eligibility Categories.  
Pursuant to MassHealth’s eligibility regulations, there is a list of services that must be provided to persons in each eligibility category.  The categories relevant here – CommonHealth, Family Assistance, Essential and Basic – all are entitled to "behavioral health (mental health and substance abuse) services” as well as  “rehabilitation services” that are covered and defined under the State Medicaid Plan.   See MassHealth eligibility regulations, attached as Exhibit 11 at 1-8 (Basic), 1-10 (CommonHealth), 1-12, 13 (Family Assistance), and 1-13, 14 (Essential).   Thus, even under the defendants’ own revised eligibility regulations, children in all relevant eligibility categories are entitled to mental health and rehabilitation services and should be provided the home-based services determined to be essential for SED children in the Court’s January 26, 2006 Memorandum Decision.  

Moreover, pursuant to the current amended waiver protocol, children in all eligibility categories must be provided with the same diversionary and crisis services.  The defendants historically have defined diversionary services to include a long list of treatment interventions – in fact, almost all of the interventions presented by the defendants at trial as a form of home-based services.  See 2007 amended 1115 Demonstration specifications (Attachment D) at 89, Covered Diversionary Services (covering twenty-one discrete services such as assessment, crisis, FST, CSP, outpatient, residential, and support services), attached as Exhibit 12.
   In fact, children in all eligibility categories are entitled to CFFC, at least if they live in certain designated cities.  Id. at 75-76.    
Despite their own proposed eligibility regulations and the current waiver documents, the defendants are now seeking to narrow the diversionary services that must be provided to all Medicaid children, and then to create a new category of covered services that only are available to children in MassHealth Standard and CommonHealth, so that only these children will receive the home-based services required by the Final Judgment.  Specifically, the amended list of covered services distinguishes, for the first time, between eligibility categories, separates crisis from diversionary services so that only certain categories will have access to the former but not the latter, and then strictly narrows the types of diversionary services that must be provided to all children.  See Ex. 2.  This deliberate attempt to deny children in most eligibility categories the home-based services ordered by the Court – by revising EPSDT regulations and the list of covered services – should not be tolerated.  
 B.
Alternatively, If All SED Children Are Deemed Disabled Under MassHealth Standard or CommonHealth, There Would Be No Need to Address Waiver Issues. 

In its 2006 Memorandum Decision, the Court described the plaintiff class as “among the most fragile members of our society.”  Rosie D. v. Romney, 410 F.Supp.2d 18, 24 (D. Mass. 2006).  The Court noted that “SED children suffer both a high risk of clinically unwarranted institutionalization and a possibility that, once institutionalized, they will encounter delays in returning to the community.”   Id. at 31.  Indeed, the Court described these children as “suffer[ing] a chronic disability” and “require[ing] long-term care and support.”  Id. at 32.  
While it seems that these children should satisfy the disability requirement for CommonHealth, SED does not automatically qualify as a listed impairment for purposes of establishing disability.  Even if many SED children will qualify as disabled, and, therefore, be eligible for CommonHealth, some may not.  However, the defendants could easily deem all SED children as disabled for purposes of Standard or CommonHealth.  If the defendants did so, the dispute about EPSDT coverage for other MassHealth eligibility categories would be moot.
 
VI.
The Defendants’ Attempt to Deny EPSDT Services to Children in Various Eligibility Categories Is Inconsistent with Federal and State Law.
Not only is MassHealth’s questionable regulatory efforts to slice up a federal Medicaid benefit unprecedented, it is also in violation of federal and state law.

A.
The Secretary Did Not and Could Not Waive the EPSDT Benefit for Children in Additional Coverage Groups. 

When the current Waiver was initially approved by CMS in 2005, CMS did not waive EPSDT for any eligibility category.  See Exs. 4-6.   In 2006, MassHealth sought to amend the Waiver to increase the enrollment caps for various populations in various different coverage groups.  This time, it somewhat covertly, but explicitly, sought to restrict EPSDT services to one eligibility category – Standard.
  See Ex. 9.   CMS approved various amendments to the Waiver, and issued a new Waiver List that did not mention, let alone waive, EPSDT.  See July 26, 2006 cover letter and amended Waiver List, attached as Exhibit 13.  Similarly, in 2007 MassHealth sought and obtained approval from CMS to amend the Waiver again, this time to add coverage for certain non-emergency transportation services for most coverage groups and to add independent foster care adolescents to MassHealth Standard.  Along with this amendment approval was a new Waiver List that again makes no mention of, and clearly does not waive, EPSDT.  See June 19, 2007 cover letter and amended Waiver List, attached as Exhibit 14.  Thus, on their face, these CMS documents did not include, and therefore did not waive, compliance with EPSDT for any coverage group.  

The Secretary‘s waiver authority, as set forth in 42 U.S.C. § 1315, provides in relevant part:

(a) Waiver of State plan requirements; costs regarded as State plan expenditures;

availability of appropriations.

In the case of any experimental, pilot, or demonstration project which, in the

judgment of the Secretary, is likely to assist in promoting the objectives of

subchapter . . . XIX [42 U.S.C. § 1396 et seq.] . . . in a State or States–

(1) the Secretary may waive compliance with any of the requirements of section . . .1396a, . . . to the extent and for the period he finds necessary to enable such State or States to carry out such project, and
(2)(A) costs of such project which would not otherwise be included as expenditures under section . . . 1396b . . . shall, to the extent and for the period prescribed by the Secretary, be regarded as expenditures under the State plan or plans approved under such subchapter, . .

Subsection (1) grants the Secretary limited authority to waive compliance with the requirements contained in 42 U.S.C. § 1396a in order to promote the objectives of the Medicaid program.  Subsection (2)(A), the expenditure authority, simply permits the Secretary to provide federal reimbursement for costs incurred under a waiver that would not otherwise be considered allowable expenditures because they are not consistent with the requirements of § 1396a.
  
As both the plain language and context of subsection (2)(A) indicate, the expenditure authority is available to expand, not contract, federal payments to the States.  It is inconsistent with the text of the statute to use the expenditure authority of subsection (2)(A) as a backhand or indirect means to exclude EPSDT benefits for eligibility categories that are added to the state Medicaid plan by a valid waiver of § 1396a(a)(10),
 when the EPSDT provisions are not explicitly waived.  Simply put, by not including EPSDT on any of the three waiver lists (2005, 2006, and 2007) generated with respect to the current Waiver, the Secretary has not waived EPSDT with respect to any of the eligibility categories encompassed within the Waiver.  
It is not surprising that the Secretary did not waive EPSDT, for EPSDT is one of the cornerstones of the Medicaid Act.  Under the Secretary’s waiver authority, he is only permitted to waive requirements that are “likely to assist in promoting the objectives” of the Medicaid Act.  42 U.S.C. § 1315(a)(1).  It is difficult to see how eliminating EPSDT coverage for all children, except those in MassHealth Standard and CommonHealth, furthers the objectives of the Medicaid Act.  
In 1989, out of concern that States were not properly implementing EPSDT, Congress amended the Act to spell out the full scope of EPSDT.  P.L. 101-239, § 6403, 103 Stat. 2106, 2262-64 (1989)(codified at 42 U.S.C. § 1396d(r)).  The legislative history to this act, with respect to EPSDT coverage, states:

The EPSDT benefit is, in effect, the nation’s largest preventive health program for children….  In the view of the Committee, as Medicaid coverage of poor children expands, both under current law and under the Committee bill, the EPSDT benefit will become even more important to the health status of children in this country.
H.R. Rep. No. 247, 101st Cong., 1st Sess. 398, reprinted in 1989 U.S. Code Cong. & Ad. News 1906, 2124.  As the legislative history explicitly notes, the Congress, by passing the 1989 amendments, sought to make clear the primacy of EPSDT, emphasizing its particular importance “as Medicaid coverage of poor children expands.”  Id.  In light of this clear statement of Congressional intent, it would be surprising indeed to see EPSDT waived for any demonstration project.  It certainly was not waived for the Massachusetts Waiver. 
 
Other courts have interpreted the waiver authority as not allowing unbridled discretion to eliminate all requirements of the Medicaid Act.  For instance, in Pharmaceutical Research and Manufacturers of America (PHARMA) v. Thompson, 251 F.3d 219 (D.C. Cir. 2001), the Court of Appeals held that the Secretary had to comply with the restrictions of 42 U.S.C. § 1396r-8 even when claiming to exercise his presumed authority under § 1315(a)(2).  In PHARMA, the Secretary could not, absent a valid waiver, use the expenditure authority to avoid the requirements of § 1396r-8.  Similarly, absent an explicit waiver of EPSDT, set forth in the Secretary’s List of Waived Provisions, Massachusetts cannot ignore the strictures of §§ 1396a(a)(43) and 1396d(r) in the operation of its Waiver.

Consequently, the Court, if it has to interpret the Secretary’s waiver and expenditure authorities under the Medicaid Act, should hold that the expenditure authority does not provide the defendants with carte blanche to ignore the EPSDT provisions of the Medicaid Act with regard to all eligibility categories under the Waiver, other than Standard and CommonHealth.  Any such claim is unsupported by logic, the language of the statute itself, and the relevant case law.  Rather, the Court should conclude that, there being no waiver of EPSDT requirements, all eligibility groups are entitled to EPSDT.  

B.
Under State Law, Children in Family Assistance Must Be Provided With the Full EPSDT Benefit.
M.G.L. c. 118E, § 16C specifies the eligibility for, and medical benefits covered, under MassHealth programs jointly funded under the two federal programs: the Child Health Insurance Program (CHIP) that is authorized pursuant to Title XXI of the Social Security Act, 42 U.S.C. § 1397aa et seq. and the Medicaid program.  See G.L. c. 1118E, 9A(2)(c) and 16C(1).
  
Since Family Assistance is funded under Medicaid as part of the 1115 waiver, it is subject to federal EPSDT requirements because the Secretary has not waived EPSDT.   See Section VI(A), supra.  Moreover, G.L. c. 16C(3), like EPSDT, specifically requires that the benefits provided “shall include early and periodic screening, diagnostic and preventive services.”   While the state statute refers to “preventive services,” the Commonwealth has interpreted such services to all include all necessary behavioral health treatment.  Specifically, under its waiver protocol and state plan, it is obligated to provide:

Outpatient mental health services … including services furnished in a state-operated mental hospital and including community-based services; 

Home and community-based health care services …; and 

Any other medical, diagnostic, screening, preventive, restorative, remedial, therapeutic, or rehabilitative services.

See Massachusetts Title XXI State Plan as amended 5/1/06 at 63-65 (emphasis added).  Thus, Massachusetts is obligated to provide the full range of “preventive, restorative, remedial, therapeutic, or rehabilitative services.” 

Finally, the home-based services required by the Final Judgment consist of screening, assessment, and preventive services.  Because the focus of these services clearly is preventive, under state law as well as federal EPSDT requirements, they must be provided to eligible children in Family Assistance.  
VII.
The Court Should Clarify or Modify Its Final Judgment to Ensure that Medically Needy Children Receive Remedial Services.
The plaintiffs recognize that the Final Judgment currently includes a footnote that could be construed to limit its applicability, and the defendants’ obligations, to children in two coverage categories – MassHealth Standard and CommonHealth.  Given the Court’s Memorandum Decision that discusses the breadth and importance of EPSDT, it is doubtful that the Court intended to preclude 60,000 Medicaid-eligible children from receiving the home-based services which it found they desperately needed.  Rather, it is more likely that, in adopting many aspects of the defendants’ proposed remedial plan, it simply incorporated their footnote without fully appreciating the exclusionary implications of this one sentence, particularly given the defendants’ lack of candor as well as the complexity of the Medicaid program.   

The Court could simply clarify its intention in approving the Final Judgment that it did not mean to exclude children who are clearly class members, who are clearly Medicaid recipients, and who clearly need and are eligible for home-based services.  Or it could modify the Judgment to delete the footnote.  Finally, it might request the Court Monitor to advise it whether such deletion is necessary to ensure remedial services are available to all class members.  Whatever method it elects, the Court should require the defendants to provide medically necessary home-based services, as described in the Final Judgment, to all Medicaid eligible children with SED who are determined to need them.

RESPECTFULLY SUBMITTED,







PLAINTIFFS AND CLASS MEMBERS,






BY THEIR ATTORNEYS,







/s/ Steven J. Schwartz






Steven J. Schwartz (BBO#448440)







Cathy E. Costanzo (BBO#553813)







Center for Public Representation







22 Green Street







Northampton, MA 01060







(413) 586-6024 







James C. Burling (BBO#065960)







James W. Prendergast (BBO#553073)







John S. Rhee (BBO#650139)







Wilmer Cutler Pickering Hale and Dorr, LLP







60 State Street







Boston, MA 02109







(617) 526-6000







Frank Laski (BBO#287560)







Mental Health Legal Advisors Committee







294 Washington Street







Boston, MA 01208







(617) 338-2345

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was served by mail on October 4, 2007, upon counsel for the defendants, Deirdre Roney, Assistant Attorney General, 1 Ashburton Place, Boston, MA. 
October 4, 2007




/s/ Steven J. Schwartz
�  The other Medicaid eligibility categories are outlined in Section II(A) of this Memo.  Almost all children with disabilities are enrolled in one of the following groups: Family Assistance, Essential, Basic, CommonHealth, or Standard.





�  As of July 2007, the number of children enrolled in each of the other eligibility categories was:


   Family Assistance – 54,248


   Essential – 2,984


   Basic – 172


  Thus, the vast majority of children who will be excluded from home-based services fall within the eligibility category called Family Assistance.


�   As more fully discussed below, the defendants’ reliance on a footnote to the Judgment, the import of which was never communicated to the Court or to the plaintiffs, and which began with undisclosed correspondence with CMS just prior to trial, should not be controlling.


�   This statutory provision is commonly referred to as an “1115 waiver” because it is found at section 1115 of the Social Security Act.  This memo uses the common reference throughout.





�  The eligibility criteria for each of these eligibility categories is set forth in MassHealth regulations, 130 CMR § 505.  While the percentage of children in each category differs, for some groups, like Family Assistance, it is more than 90% (54,248 children). 





�  The definition included “all current or future Medicaid-eligible residents of Massachusetts under the age of twenty-one who are or may be eligible for, but are not receiving, intensive home-based services, including professionally acceptable assessments, special therapeutic aides, crisis intervention, and case management services.”





�   The first time the issue of eligibility categories was addressed by the Court is in a footnote to an appendix to its Final Judgment.  See Rosie D. v. Patrick, 497 F.Supp. 2d 76 (D.Mass. 2007) (Exhibit A, n. 1).   This footnote initially appeared in the defendants’ Proposed Remedial Plan, submitted on August 29, 2006 (Doc. #339).  In adopting the defendants’ proposed remedial plan, the Court apparently adopted their limiting footnote.  To the extent that this footnote purports to exclude tens of thousands of children in the additional coverage groups from the remedy in this case, the plaintiffs’ respectfully suggest that it should be reexamined and modified.  See Section VII, infra.





�  The lengthy revised waiver protocol did not mention the scope of EPSDT services for CommonHealth or any other eligibility category.     





�  In private communications with CMS, the defendants sought to restrict the Medicaid-covered services available under their MHSPY program, when it became clear that this program would play a central role in the case.   This effort failed after CMS clarified its position several months later, and just prior to trial.   See CMS Letter to Beth Waldman, Medicaid Director, dated March 24, 2005, attached as Exhibit 7. 





�   When it appeared that excluding CommonHealth from EPSDT would create problems for the Commonwealth under the cost neutrality requirements of the Waiver, the defendants decided to exempt this group from their proposed exclusion.  CommonHealth includes children and adults with disabilities that significantly impair functioning.  This is the genesis of the defendants’ footnote to its remedial plan and the Court’s adoption of that footnote in Ex. 1 to its Final Judgment.





�  Later in 2006, and again without informing the Court or the parties, the defendants sought an advisory opinion from CMS concerning federal financial participation for the services proposed in their remedial plan.  When the plaintiffs discovered this effort, they requested that the Court order the communication withdrawn.  See Plaintiffs’ Motion for Withdrawal of October 6, 2006 Letter to CMS (Doc. # 344).   The Court denied the motion, but held that it would not be bound by such an opinion.  See November 14, 2006 Order.  Although CMS subsequently declined the invitation to issue such an opinion, the defendants never informed the Court or the parties of this response until well over six months later.


�  Discrimination is not only improper, it is also impractical.  Children and families often switch eligibility categories, depending on income and other factors.  Allowing, discontinuing, and then restoring access to different treatment interventions as an individual’s eligibility category shifts is difficult to manage.  Moreover, service providers rarely know the specific eligibility group a Medicaid person is in, making it challenging to manage a delivery system that provides different EPSDT benefits to different children. 


�  The lengthy list of diversionary services is virtually identical in earlier waiver documents from 2004-2006.


�   The only group that might suffer some disadvantage would be unemployed  19 and 20 year old SED children, who would be required to meet a one-time spenddown in order to qualify for CommonHealth.  This problem could be resolved by extending the age cut off for children’s status in CommonHealth through age 20. 


�  As noted above, during discussions with CMS about the proposed amendment, MassHealth reversed its position and requested that children in CommonHealth also be covered by EPSDT.  See n. 10, supra.


�   While the various Lists of Waived Provisions make no mention of EPSDT, expenditure authority documents that accompanied the Waiver amendment approvals in 2006 and 2007 do list EPSDT services under the heading “Title XIX Requirements Not Applicable to Demonstration Services (except the Medical Security Plan and CommonHealth).”   The expenditure authority documents state that this is done “[t]o enable Massachusetts to provide Demonstration service expenditures with service packages for individuals under 21 that differ from title XIX EPSDT requirements.”  2006 Expenditure Authority at 5; 2007 Expenditure Authority at 6, attached as Exhibits 15-16, respectively.





�   42 U.S.C. § 1396a(a)(10) is the subsection which specifies which groups are eligible for Medicaid.  By waiving this provision, the Secretary explicitly authorized the addition of additional categories not listed in (a)(10) to the Commonwealth’s Medicaid state plan.


�  The Massachusetts Legislature has also signaled its desire that MassHealth provide comprehensive health care coverage to children.  In M.G.L. c. 118E, § 16C(3), the General Court specifically required that the Family Assistance program “include early and periodic screening, diagnostic and preventive services,” which, as discussed in Section VI(B), infra, is the local equivalent of EPSDT.   


�   To the extent that the Ninth Circuit decision in Spry v. Thompson, 487 F.3d 1272 (9th Cir. 2007), suggests otherwise, it should be disregarded.  Spry simply assumed that individuals in so-called “expansion populations” are “ineligible for Medicaid under federal law.”  Spry, 487 F.3d at 1274.   Not only is this assumption contrary to the plain structure and text of § 1315, it is also contrary to the Ninth Circuit’s earlier decision in Portland Adventist Medical Center v. Thompson, 399 F.3d 1091, 1096, 1099 (9th Cir. 2005). Portland Adventist carefully analyzed this very question and correctly concluded that the statutory scheme requires the Secretary “to regard § 1115 expansion populations as receiving medical assistance under a state plan approved under Title XIX.”   Portland Adventist, 399 F.3d at 1099; accord, Cookville Regional Medical Center v. Thompson, 2005 WL 3276219 at *4-*6 (D.D.C. 2005); Newton-Nations v. Rogers, 316 F.Supp. 2d 883,887, 889 (D. Ariz. 2004).


�  See also Title XXI State Plan, as amended May 1, 2006, available online at   � HYPERLINK "http://www.mass.gov/Eeohhs2/docs/eohhs/cms_waiver_2006/attachment_b_schip.pdf" ��http://www.mass.gov/Eeohhs2/docs/eohhs/cms_waiver_2006/attachment_b_schip.pdf�
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