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PLAINTIFFS’ SUPPLEMENTAL MEMORANDUM 

ON MEDICAID ELIGIBILITY GROUPS
I.
Background and Introduction

In response to the Court Monitor’s directive, on October 4, 2007 the plaintiffs submitted a Memorandum on Medicaid Eligibility Groups, with several exhibits, to the Monitor and the Court.
   The plaintiffs’ Memorandum argued that CMS had never waived the EPSDT provisions of the Medicaid Act with respect to any eligibility group, including those expansion populations included in the Commonwealth’s Medicaid program as part of its 1115 Demonstration Waiver.
   On the same date, the defendants submitted a one page memorandum that referenced an earlier filing.  See Doc. # 371.  At a hearing on October 18, 2007, the Court allowed the defendants leave to file a response to the plaintiffs’ Memorandum (hereafter (“Defs’ Res.”), which they did on November 1, 2007.  See Doc. # 374.  

The defendants’ Response first claims that the Court deliberately excluded children in all expansion populations other than MassHealth Standard and CommonHealth from remedial services by adopting a footnote from their proposed remedial plan.  Defs’ Res.at 6-7.  Next, the Response concedes that CMS never waived the EPSDT provisions for additional eligibility groups, but argues that such waiver is not necessary because children in these groups are not covered by the Medicaid Act because they are not eligible for medical assistance under Title XIX.  Defs’ Res. at 8-10 (“The Waiver List is irrelevant to individuals who are in expansion populations and are not Medicaid eligible under Title XIX.  There is no need to ‘waive’ provisions of Title XIX with respect to such populations, because Title XIX does not apply to them in the first place.”).   At a subsequent hearing on November 7, 2007, the plaintiffs explained that both of these propositions were fundamentally mistaken.  The Court asked the plaintiffs to elaborate on their position in a further filing.  This Supplemental Memorandum responds to the Court’s request.
  

The Supplemental Memorandum first describes the Secretary’s authority to approve demonstration projects, and explains why the absence of an explicit waiver of EPSDT means that children in all eligibility groups are entitled to ESPDT services under the Medicaid Act.  Second, it demonstrates why children in expansion populations are included in Title XIX, are covered by Medicaid, and are entitled to all of the rights and protections of the Medicaid Act.  Finally, it discusses the scope of the plaintiff class and the Court’s Judgment in favor of the entire class. 
II.
The Secretary Has Never Waived the EPSDT Provisions of the Medicaid Act. 
A.
Congress Authorized the Secretary to Waive Specific Provisions of the Medicaid Act Only When a Waiver Is Consistent with the Objectives of the Act, and Only to the Extent Necessary to Implement the Project.


“Medicaid is a cooperative federal-state program that directs federal funding to states to assist them in providing medical assistance to low-income individuals.  42 U.S.C. § 1396.  States choose whether to participate in Medicaid.  Once a state enters the program, the state must comply with the Medicaid Act and its implementing regulations."  Katie A. ex rel. Ludin v. Los Angeles County, 481 F.3d 1150, 1153-54 (9th Cir. 2007). 


42 U.S.C. § 1315(a), also referred to as § 1115 of the Social Security Act, allows the Secretary to approve demonstration projects for States to engage in experimental projects that would otherwise violate the state Medicaid plan requirements and therefore, would fail to qualify for federal funding.  The statute provides:

In the case of any experimental, pilot, or demonstration project which, in the judgment of the Secretary, is likely to assist in promoting the objectives of subchapter …XIX [42 U.S.C. §§ 1396-1396v (Medicaid)] … in a State or States -

(1)  the Secretary may waive compliance with any of the requirements of section … 1396a, … to the extent and for the period he finds necessary to enable such State or States to carry out such project, and 

(2)(A)  costs of such project which would not otherwise be included as expenditures under section … 1396b … shall, to the extent and for the period prescribed by the Secretary, be regarded as expenditures under the State plan or plans approved under such subchapter …

42 U.S.C. § 1315(a).


In the seminal case interpreting the Secretary’s demonstration authority, the Ninth Circuit Court of Appeals recognized that the waiver authority had to be exercised carefully and narrowly to prevent a wholesale eradication of the underlying federal program:

In granting a § 1315(a) waiver, the Secretary allows the state to deviate from the minimum requirements which Congress has determined are necessary prerequisites to federal funding …  While § 1315 obviously represents a congressional judgment that, in certain circumstances, such an override is appropriate, we doubt that Congress would enact such comprehensive  regulations, frame them in mandatory language, require the 
Secretary to enforce them, and then enact a statute allowing states to evade these requirements with little or no federal agency review.  Rather, Congress intended that the Secretary would 'selectively approve[]' state projects.  S. Rep. No. 1589, 87 Cong., 2d Sess. 20, reprinted in 1962 U.S.C.C.A.N. 1493, 1962.

Beno v. Shalala, 30 F.3d 1057, 1068-69 (9th Cir. 1994).

When approving a demonstration project, the Secretary must determine that the project promotes the objectives of the Medicaid Act.  He then approves a “waiver” of those specific provisions of the Act necessary to allow the project to proceed.  The Secretary’s statutory waiver authority is limited to “the extent … necessary to enable the State to carry out the project.”  42 U.S.C. § 1315(a). 

Commonly, States like Massachusetts seek a waiver of the income eligibility standards of the Medicaid Act, 42 U.S.C. § 1396a(a)(10), so that persons who would not otherwise fall within the Act’s mandatory and optional coverage categories can receive medical assistance.  These individuals, often referred to as additional eligibility groups or expansion populations, receive medical assistance pursuant to all other Medicaid Act requirements.  Thus, they are entitled to prompt eligibility decisions and the prompt provision of medically necessary services, as provided by 42 U.S.C. § 1396a(a)(8) [reasonable promptness provision]; notice and an opportunity for an administrative hearing if benefits are denied or terminated, as provided by 42 U.S.C. § 1307a(a)(3) [due process provision]; and treatment to correct or ameliorate a behavioral health condition, as provided by 42 U.S.C. § 1396a(a)(43) [EPSDT provision]. 

In addition, States like Massachusetts seek a waiver so that Medicaid services can be provided through managed care networks, rather than having each recipient free to chose his/her own provider.  In these demonstrations, the “project” referred to in the waiver subsection is the entire demonstration, not merely that portion of it that relates to groups already eligible under Title XIX as within the poverty population.  As such, waivers must be granted not merely to allow deviations from Title XIX requirements for those groups already entitled to Medicaid benefits, but also for those additional eligibility groups created by the project.  

B.
Congress and the Secretary Have Made Clear That Demonstration Projects Are Subject to All Provisions of the Medicaid Act, Unless Explicitly Waived.

The very essence of the Secretary’s waiver authority is the discretion to decide which, if any, of the specific provisions of the Medicaid Act that are set forth in 42 U.S.C. § 1396a(a) must be waived to implement a demonstration project, consistent with the objectives of the Act.  This is accomplished by explicitly excusing the State’s compliance with the specific provisions of the Act that are set forth on a list of waived provisions.  As Congress required and the Secretary has long done, the list is exclusive and explicit.  In the familiar words of the Secretary:

All requirements of the Medicaid program expressed in law, regulation and policy statement, not expressly waived or identified as not applicable on this list, shall apply to the demonstration project ….

See Ex. 5 to the Pls’ Mem (Waiver List).

This language is important and clear.  It prohibits any implicit waiver or bypass of a requirement set forth in 42 U.S.C. § 1396a(a), unless that provision appears on the list of waived provisions.  It also serves to eliminate confusion, given the multiple cross-references in many provisions of the Act.  Thus, even though one provision may cite another, it is only the provision that is explicitly waived and on the waiver list that the State is free to ignore.   All other provisions, and cross-references, remain in full force and effect.   Absent this limitation on the Secretary’s waiver authority, States could devise, and the Secretary could fund with Title XIX dollars, health care programs that are totally divorced and exempt from the statutory structure of the Medicaid program which Congress has so carefully crafted over the past forty years.   

To the extent that a waiver creates additional eligibility groups, those groups must be accorded the benefits and protections of Title XIX unless the Secretary elects to specifically waive particular statutory requirements.  This only makes sense, for without such a check on the States and the Secretary, federal Title XIX funds could be expended on programs that bear little or no relation or resemblance to Medicaid.  Therefore, Congress imposed a check to protect against such a result.  Specifically, before any aspect of a demonstration project can deviate from the fundamental requirements of the Medicaid Act set forth in 42 U.S.C. § 1396a, the Secretary must explicitly waive that requirement.  It is simply not reasonable to assume that Congress “would delegate a policy decision of such economic and political magnitude to an administrative agency” with virtually no constraint on its exercise.  FDA v. Brown & Williamson, 529 U.S. 120, 133 (2000).   Moreover, and perhaps most importantly, as the Secretary’s familiar waiver language makes clear, he never has sought nor exercised such authority, but instead explicitly noted that any provision of the Act not specifically waived remains in full force and effect.
C.
EPSDT Has Never Been Included on CMS’ List of Waived Provisions, and Therefore, Has Never Been Explicitly Waived. 
The Commonwealth points to no evidence that EPSDT has been waived.  In fact, the defendants concede it has not been.   See Defs’ Res. at 9.   This concession both reflects the actual practice of the Secretary as well as the command of Congress that, above all, the Medicaid Act must protect children and must ensure that they, above all others, receive needed health services.  Abrogating this critical provision would undermine the core purpose and longstanding Congressional efforts to expand EPSDT, and could never be reasonably explained as necessary to achieve the objectives of the Act.  See John B. v. Menke, 176 F. Supp.2d 786, 800 (M.D. Tenn. 2001) (“EPSDT services are not optional, and may not be limited, even pursuant to a Medicaid waiver”).
  

Having acknowledged that CMS has never waived EPSDT in Massachusetts, the defendants claim that they – not the Secretary – have done so through state regulations that limit EPSDT benefits to children in MassHealth Standard.   Defs’ Res. at 8-9.  But it only is the Secretary, not MassHealth, that approves waivers and that determines what exemptions from the Medicaid Act a State can claim.  It is beyond dispute that States cannot waive federal rules through their own regulations, and cannot rely upon their own rules to avoid compliance with federal law.
  This is the very essence of federal funding programs and federal statutes, to say nothing of the Supremacy Clause of the United States Constitution.
In effect, the defendants seek to reverse Congress’ directive and the Secretary’s presumption that only provisions explicitly waived do not apply to the States, and, instead, claim that all provisions not explicitly imposed on specific expansion populations are inapplicable.  This tortured and unsupported reading of the § 1315 waiver authority should be rejected.  
D.
Any Waiver of EPSDT Would Be Contrary to the Objectives of the Act. 
Not only did the Secretary not waive EPSDT in Massachusetts, there is a serious question as to whether he could have, given Congress’ consistent actions in expanding, and never restricting, the EPSDT benefit.  No State, other than Massachusetts, claims the Secretary implicitly waived EPSDT, and no case has upheld his authority to do so.
  
1.
Congress has consistently strengthened and expanded the children’s health care provisions in the Medicaid Act.


From its enactment in 1965 to the present, Congress has consistently afforded special protections and offered enhanced benefits to children.  The most important Medicaid service for children is the Early and Periodic Screening, Diagnosis and Treatment (EPSDT) program.  See 42 U.S.C. ( 1396a(a)(43).  By creating EPSDT, Congress and the President recognized that low-income children have significantly more illness and disabilities than higher-income children and that children(s health and developmental needs differ from those of adults.  

From its origin, EPSDT was envisioned as a complete treatment program to seek out children(s health care needs and address them.  In the original legislative history, Congress emphasized that the States would be required to make (vigorous efforts to screen and treat children.(  See S. Rep. No. 90-744, (1967), reprinted in 1967 U.S.C.C.A.N. 2843, 3032.  EPSDT funds were intended to reduce the discrepancies in the number of children served from State to State and to help these States with the (early identification of children in need of correction( of disabilities.  Id.   
Congress made the most significant expansion to EPSDT through the Omnibus Budget Reconciliation Act of 1989 (OBRA 89).  OBRA 89 established, for the first time, the current statutory definition:  screening services that are provided at intervals meeting reasonable standards of medical practice, as well as ([s]uch other necessary health care, diagnostic services, treatment, and other measures . . . to correct or ameliorate defects and physical and mental illnesses and conditions discovered by the screening services whether or not such services are covered under the state plan.(  42 U.S.C. § 1396d(r) (emphasis added).
During the passage of OBRA 89, Congress recognized that ([t]he EPSDT benefit is, in effect, the Nation(s largest preventive health program for children.(  See H.R. Rep. No. 101-247, at 398 (1989), reprinted in 1989 U.S.C.C.A.N. 1906, 2124.  When Senator Bentsen introduced the EPSDT provisions in 1989, he stated, (This bill . . . requires prompt treatment once a condition has been diagnosed.(  See H.R. Rep. No. 101-247, at 399, reprinted in 1989 U.S.C.C.A.N. 1906, 2125 (emphasis added).   As this Court noted: 

From today’s perspective, the scope of this commitment seems breathtaking: no Medicaid-eligible child in this country, whatever his or her economic circumstances, will go without treatment deemed medically necessary by his or her clinician. 

Rosie D., 410 F. Supp.2d at 22.  

2.
Given Congress’ longstanding practice of expanding Medicaid coverage for children, a waiver of EPSDT is not consistent with the history or objectives of the Act.


In light of this consistent practice of expanding children’s health services under Medicaid, it is difficult to understand how completely eliminating the entire benefit can “assist in promoting the objectives” of the Act.  Put simply, it cannot.  Nor is it consistent with the Court’s interpretation of the Act, and its “breathtaking” guarantee to that every “Medicaid-eligible child in this country, whatever his or her economic circumstances” receive necessary health care as a result of the EPSDT provisions of the Act.  Rosie D., 410 F. Supp.2d at 22.  Finally, even the Secretary apparently recognizes the inappropriateness of waiving EPSDT, since he did not do so here by including EPSDT on the list of waived provisions.   In light of the absence of an unambiguous waiver of EPSDT, which has never occurred here or elsewhere, and which would be directly contrary to Congressional actions and intent in enacting this program, Massachusetts must provide EPSDT services to all children who are eligible for its Medicaid program.
III.
All Medicaid-Eligible Children in Massachusetts Are Covered by All Requirements of the Medicaid Act, Including the EPSDT and Reasonable Promptness Provisions.
The defendants’ effort to limit EPSDT to children in MassHealth Standard and CommonHealth is essentially reduced to the remarkable assertion that only children in these two groups are eligible for medical assistance under the Medicaid Act (Title XIX).  The defendants contend that all other children, including those medically needy children explicitly referenced in the Medicaid Act, are somehow excluded from the Act, are not entitled to any of the protections of the Act, and, therefore, do not need a waiver from the Secretary to exclude them from benefits of the Act, like EPSDT.  This novel argument is contradicted by the defendants’ own conduct, is inconsistent with the very concept and Congressional limitations of the § 1315 waiver, and effectively means that the State can operate a free-standing and unregulated federally-funded medical assistance program for persons in expansion populations.  
A.
Children in All Eligibility Groups Are Protected by the Provisions of the Medicaid Act. 
First, the defendants’ own conduct contradicts their argument that children in expansion populations “are not Medicaid eligible under Title XIX” and that “Title XIX does not apply to them in the first place.”  Defs.’ Res. at 10.   The defendants assert that children in CommonHealth are children in an expansion population.  Id. at 9.   Until 2006 the defendants considered these children to be ineligible for EPSDT services.  Defs’ Res. At 6-7 (“EPSDT services no longer limited to MassHealth Standard members, but instead were also available to CommonHealth members”).  Now, the defendants claim this expansion population suddenly became entitled to all of the benefits and protections of Title XIX, including EPSDT.  Id. at 11.  Thus, even the defendants’ own argument recognizes that expansion populations are, or at least can be, covered by the Medicaid Act and enjoy all of the protections set forth in the Medicaid Act. 
Second, as noted in the Court’s decision, children occupy a special and preferred position under the Medicaid Act.  Rosie D., 410 F. Supp.2d at 22.   Not only are they afforded the broad EPSDT entitlement to all medically necessary services regardless of whether that treatment is included in the State’s Medicaid plan, 42 U.S.C. § 1396d(r)(5), but they are afforded more generous eligibility levels for medical assistance than adults. See 42 U.S.C. § 1396a(a)(10)(i)(IV), (VI), & (VII).  In addition, even children whose income exceeds those more generous thresholds can also qualify as for Medicaid as “medically needy.  See 42 U.S.C. § 1396a(a)(10)(ii), in conjunction with § 1396d(a)(1) (authorizing coverage of children under age 21) and § 1396a(r)(2)(A) (allowing less restrictive methodologies for determining income for children).
  
The Medicaid Act sets forth a list of groups who comprise optional coverage populations, like the medically needy.  Each of these groups can receive medical assistance without a waiver of any kind.  See 42 U.S.C. § 1396a(a)(10)(A)(ii) (optionally categorically needy) and § 1396a(a)(10)(C) (medically needy).  Medically needy children include individuals under the age of 21 whose income and resources are insufficient to meet the cost of their medical care.  See § 1396d(a)(i) and § 1396a(r)(2).
  By definition, all of the class members in this case satisfy this standard and are, therefore, “medically needy”.   

In the same way that the Medicaid Act covers twenty-eight services, even if a State does not elect to offer a specific optional service, so too the Act covers all medically needy children, even if a State only elects to include certain groups of children in its Medicaid program.  In both cases, the services and children are “covered” by Title XIX, even though the State can elect not to include that option in its Medicaid program.   Moreover, just as a State must provide children (although not adults) with all mandatory and optional Medicaid covered services, regardless whether a State includes that service in its state plan, so too a State must comply with all provisions of the Medicaid Act for all medically children, unless explicitly waived.  Thus, children in expansion populations are covered by the Medicaid Act and are entitled to all of the protections and benefits of the Act.   
B.
Courts Have Interpreted the Secretary’s 1115 Demonstration Authority To Require Compliance with All Requirements of the Medicaid Act, Unless Explicitly Waived.


Because the funding for expansion populations comes from Title XIX, courts had little difficulty in concluding that expansion populations are eligible for medical assistance under Title XIX, and subject to all of its provisions and protections.  Portland Adventist Medical Center v. Thompson, 399 F.3d 1091, 1097-98 (9th Cir. 2005).  “Because expansion populations are capable of receiving Title XIX assistance, they must be regarded as ‘eligible’ for it.”  Id., citing Jewish Hosp., Inc. v. Sec’y of Health and Human Servs., 19 F.3d 270, 274 (6th Cir. 1994); see also  Cookville Medical Center v. Thompson, 2005 WL 3276219 at *5-*6 (D.D.C. 2005).    This conclusion has been specifically applied to children seeking services under EPSDT.  John B. v. Menke, 176 F. Supp. 2d 786, 804 & n. 119 (M.D. Tenn. 2001) (holding that court’s decree requires the provision of EPSDT services to children in all coverage groups, because “the state has not sought or obtained a waiver of EPSDT for waiver eligible children”).

In Portland, the Ninth Circuit Court of Appeals considered the extent to which the strictures of the Medicaid Act apply to “expansion populations” under a § 1115 demonstration project.  The specific issue under consideration was whether the individuals in “expansion populations” were Medicaid recipients for purposes of calculating the hospital’s Medicare reimbursement rate.  The Portland court reviewed the interrelationship between § 1115, expansion populations and the Medicaid Act and concluded that “the statutory scheme is unambiguous and supports only the conclusion that expansion populations eligible under § 1115 receive medical assistance under a State plan.”  Portland, 399 F.3d at 1096.  
Portland was followed by the district court in Cookville Regional Medical Center v. Thompson, 2005 WL 3276219 (D.D.C., Oct. 28, 2005).  Like Portland, Cookville considered whether “expansion populations” were Medicaid recipients for purposes of calculating Medicare reimbursement rates.  As in Portland, the Secretary argued that he could treat “expansion populations” as distinct from Medicaid recipients in order to reduce the reimbursement rates due to the plaintiffs.  The district court easily rejected this argument, holding that “patients who would not otherwise have been eligible for Medicaid but for the § 1115 waiver provision” are, nonetheless, “patients eligible for medical assistance under Title XIX.”  Id.  at *8.

In Newton-Nations v. Rogers, 316 F. Supp.2d 883 (D. Ariz. 2004), the district court granted a preliminary injunction on behalf of an “expansion population” class against the imposition of co-payments in excess of those allowed by the Medicaid Act.  The State had not obtained a waiver of the co-payment requirement and, along with the Secretary, argued that no waiver was needed.  The court rejected that argument and found that plaintiffs were likely to succeed on their claims that the defendants had violated 42 U.S.C. § 1315 and the Medicaid Act.  Id. at 889.

C.
If Persons in All Eligibility Groups Other than MassHealth Standard and CommonHealth Are Not Covered by the Provisions of the Medicaid Act, Massachusetts’ Medicaid Program for These Individuals Would Constitute a  Totally Free-Standing and Unregulated Program. 

The defendants’ view of the Secretary’s demonstration authority and approval of Massachusetts’ 1115 Demonstration Waiver would allow the Secretary to ignore not only statutory recipient protections, such as EPSDT, for so-called expansion populations, but also, the reasonable promptness and due process provisions, as well as the statutory limitations on the amount of federal reimbursement, to the financial detriment or benefit of either the State or the federal government, depending on the Secretary's decision.   The defendants expound  SEQ CHAPTER \h \r 1a theory of Medicaid in which so-called “expansion populations” exist in a parallel universe, the nature and parameters of which are unconstrained by any language of the Medicaid Act, are completely within the discretion of the Secretary and, because there are no applicable statutory norms against which to measure them, virtually beyond judicial review.  

Under this interpretation of § 1115 of the Social Security Act, the Secretary and willing States can establish a separate flow of funds, at state/federal taxpayer expense, and build the rules for spending those funds without regard to otherwise applicable Medicaid standards, with no regulations in place to govern the review process for spending such funds, and without being subjected to prior scrutiny.  The Ninth Circuit rejected this very interpretation of § 1115 saying: 

The provision's breadth and flexibility in this regard cannot be read as conferring discretion on the Secretary to interpret § 1115 as establishing a new, freestanding assistance scheme. 

Portland, 399 F.3d at 1098.  
Moreover, allowing States to create free-standing Medicaid programs means that Medicaid-eligible children who are in additional eligibility groups, such as MassHealth Basic and Essential, have no rights whatsoever under federal law because they “are not covered by Title XIX” and no provisions of Title XIX apply to them.  In effect, the defendants claim that not only the EPSDT provisions of the Act are inapplicable, but so too are the reasonable promptness and due process protections irrelevant and unavailable to children in these eligibility groups.  
The defendants’ actions belied this dramatic, if not draconian, view of the Medicaid Act.  The defendants previously argued to this Court and the First Circuit Court of Appeals, that the Medicaid Act covered all class members and required the State to provide due process protections pursuant to 42 U.S.C. § 1396a(a)(3).  In fact, they argued that this federal Medicaid provision, applicable to all class members regardless of MassHealth eligibility group, justified dismissing this case because of the availability of individual determinations of eligibility and need for services.  See Defs’ Mem. in Support of Motion to Dismiss at 11  (Doc. # 11) (“Medicaid law also allows an individual who believes that a state Medicaid program has wrongly declined to pay for medically necessary care to challenge such a decision” citing 42 U.S.C. § 1396a(a)(3)); see also Rosie D. v. Romney, 310 F.3d 230, 235-36 (1st Cir. 2002).   Obviously, if the due process provision of the Act applies to all class members, so too does the ESPDT and other provisions, unless explicitly waived.
IV.
Children in All Medicaid Eligibility Groups Are Members of the Plaintiff Class and Are Entitled to a Remedy for the State’s Violation of Their Federal Rights. 
A.
There Have Always Been Named Plaintiffs and Members of the Class Who Are in Eligibility Groups Other than MassHealth Standard.

On December 21, 2001, the plaintiffs filed a motion to certify a class that included all Medicaid-eligible children.
  See Doc. # 13.  Several named plaintiffs, at various points in this litigation, were not receiving MassHealth Standard benefits and thus were considered to be part of another MassHealth eligibility group or so-called “expansion population.  Although the defendants opposed the class certification motion, they never challenged the representativeness of the named plaintiffs, never questioned the class definition as including all eligibility groups, and never sought a subclass of children in eligibility groups other than MassHealth Standard.  Finally, they never appealed the Court’s March 29, 2002 order certifying a class comprised of all Medicaid-eligible children.  

Throughout this litigation the defendants have never sought to modify, subdivide, or decertify the class.  Instead, they litigated this case for over five years knowing that the class seeking home-based services, as part of their EPDST entitlement, included all Medicaid-eligible children.  Even through the conclusion of the trial, they never informed the Court or the parties that they believed that less than all class members were entitled to EPSDT services.

In addition, the defendants never sought to dismiss the plaintiffs’ Complaint on the grounds that children in eligibility groups other than MassHealth Standard were not entitled to EPSDT benefits.  In fact, they never asserted that such children were not eligible for Medicaid benefits pursuant to Title XIX or that “Title XIX does not apply to them in the first place” until six years after this lawsuit was filed.
   Even when the defendants appealed the Court’s denial of their motion to dismiss to the First Circuit, the defendants never argued, among their many claims, that Title XIX, and its EPSDT and reasonable promptness provisions, do not apply to expansion populations.  The First Circuit described the case as one seeking to compel “Massachusetts to provide home-based mental health services to Medicaid-eligible children.” See Rosie D. v. Romney, 310 F.3d 230, 232 (1st Cir. 2002).  In fact, the defendants’ appeal focused on one of the Title XIX provisions – the due process protections set forth in 42 U.S.C. § 1396a(a)(3) – justified dismissing the complaint because it provided an adequate remedy for all class members, including those in all eligibility groups.  This position makes no sense if children in these groups are not covered by Title XIX.

At no time throughout this litigation have the defendants ever sought to narrow the claims, narrow the class, or seek a ruling that the legal basis for this case – the Medicaid Act’s EPSDT and reasonable promptness provisions – are inapplicable and irrelevant to children in all eligibility groups other than MassHealth Standard.  Thus, this litigation proceeded, and evidence was presented at trial without objection, with respect to named plaintiffs and other members of the plaintiff class who were part of expansion populations and who sought home-based services as part of their EPSDT right to all medically necessary services.

B.
The Court’s January 26, 2006 Decision Covers All Members of the Plaintiff Class.  


Given this unbroken chain of legal events, the Court’s January 26, 2006 Memorandum and Order understandably addresses all Medicaid-eligible children.
   Rosie D., 410 F. Supp.2d 18, 22 (D. Mass. 2006).  The decision carefully reviews the scope and specific requirements of the Medicaid Act, discusses the applicability of the state plan, and notes that EPSDT applies to all “Medicaid-eligible children.”  Id. at 24-25 (“states are bound, when it is medically necessary, to make available to Medicaid-eligible children all of the twenty-eight types of care and services included as part of the definition of medical assistance in the Act”) (emphasis in original).  Similar references to all Medicaid-eligible children are found throughout its discussion of the reasonable promptness provision, citing Boulet v. Cellucci, a case dealing with a Medicaid waiver.  Id. at 27-28.  See also id. at 28 (discussing EPSDT case law for “Medicaid-eligible children”) and 53 (finding a violation of reasonable promptness based upon reasoning of Boulet).  
Nowhere in the decision is there any reference to MassHealth eligibility groups, and, specifically, an exclusion of children in expansion populations.  The discussion of the plaintiff class focuses only on the defining clinical issue of medical necessity, and the special needs of SED children.  Id. at 32.  The discussion of the Massachusetts Medicaid Program reviews the various managed care plans that are available as a result of the Commonwealth’s 1115 Demonstration Waiver, but makes no mention of eligibility groups nor limits its analysis to children in MassHealth Standard.  Id. at 32-33.  Finally, in its Conclusions of Law, the Court finds that “Defendants have violated the EPSDT provisions of the Medicaid Act by failing to offer necessary medical services to children in this Commonwealth who suffer from serious emotional disturbances.”  Id. at 52.  It cites with approval the holding in S.D. ex rel. Dickson v. Hood, 391 F.3d 581, 604 (5th Cir. 2004) that “the Medicaid Act confers a federal right to EPSDT services.”  Since the Medicaid Act is Title XIX, and since the Court’s decision holds that the defendants violated the Act by denying all SED children in the Commonwealth medically necessary home-based services, its order is directed to, and benefits, all “plaintiff class members.”  Id. at 54.      
C.
The Court Did Not Intentionally Limit Relief to a Subset of the Plaintiff Class.

.

On February 22, 2007, the Court issued a further Memorandum and Order that adopted the defendants’ proposed remedial plan subject to four provisos.  Rosie D. v. Patrick, 474 F. Supp.2d 238 (D. Mass. 2007).   One of these modifications is that the plan must provide that “any child satisfying the SED criteria used in the IDEA or by SAMHSA, or both, will be eligible for services.”  Id. at 240.  Neither of these statutes includes any limitation on children due to poverty or category of Medicaid eligibility.  Thus, the Court directed the defendants to modify their plan to ensure that all class members with SED, as defined by federal law, receive the benefits of the Court’s orders.  It repeated this directive in unmistakably clear terms:  “[N]o language in Defendants’ proposed plan (if any) appearing categorically to narrow the definition of [the] class of children eligible for services will have any force or effect.”  Id.  

Despite this directive, the defendants’ revised plan included a footnote which they now claim limits the remedy to children in two MassHealth eligibility categories.  But as the Court forthrightly acknowledged at the October 18, 2007 hearing, the inclusion of this footnote in the Final Judgment was not done with a full appreciation of its meaning and consequences.  Thus, it is reasonable to infer that the Court did not intentionally restrict the remedial services found necessary in its January 26, 2006 Memorandum to a subset of the plaintiff class, or deliberately exclude several named plaintiffs from access to remedial services.  
V.
Conclusion


For the reasons set forth above and those outlined in the plaintiffs’ earlier Memorandum, the Court should conclude that children in all MassHealth eligibility groups are members of the plaintiff class and covered by the Court’s orders, are entitled to EPSDT and should be entitled to the remedial services and processes described in its Final Judgment.  Because the defendants have agreed to delay promulgation of their new eligibility regulations until at least January 25, 2008, the Court need not rule on this matter immediately, and, instead, should allow the defendants additional time to determine if they will provide these services to all class members.  
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/Steven J. Schwartz
�   At the Court’s suggestion, the Memorandum and all exhibits were subsequently filed electronically and entered on the docket on November 8, 2007.  See Doc. 375.





�   The Memorandum also argued that: (1) the defendants had withheld information from the Court and the plaintiffs concerning the status of the waiver; (2) the defendants have a longstanding practice of providing the same behavioral health services to children in all eligibility groups; (3) the defendants have the discretion to provide home-based services to children in all eligibility groups and have exercised that discretion in the past; and (4) denying these remedial services to children in the Family Assistance group is contrary to state law.





�   At the hearing, the Court allowed the defendants additional time to determine whether they would exercise their discretion and provide remedial services to children in all eligibility groups.  It established a tentative timeline of January 25, 2008 for the defendants to decide whether coverage would be provided.  In the event the defendants decide not to provide coverage to all eligibility groups, the Court suggested that the plaintiffs could file a motion to amend or modify the Judgment at that time.  Therefore, this Memorandum does not address the standard or rationale for such amendment or modification.   


�  This language, with the appropriate date, has appeared on every Waiver List for MassHealth that governs the Commonwealth’s 1115 demonstration project.  The most current Waiver List, as set forth in Ex. 5, includes the dates “beginning July 1, 2005, through June 30, 2008” and does not include EPSDT on the list. See section III(C), infra.


�  While the district court expressed some uncertainty about whether EPSDT ever could be waived, it had no doubt that it had not been in Tennessee, since there was no explicit waiver listing EPSDT.  Therefore, it concluded that all children, including those in expansion populations, were entitled to EPSDT services.  Id.  804, n.119.





�  Even if MassHealth’s regulations were relevant, they contradict the defendants’ contention.  For the past decade, these regulations have allegedly excluded children in all eligibility groups from EPSDT benefits, regardless of whether EPSDT was actually waived by the Secretary.  But now the defendants claim that children in CommonHealth are eligible for EPSDT, and that the State can claim federal matching funds for these children, even while simultaneously claiming that they still are explicitly excluded from EPSDT by MassHealth’s own regulations.  Compare 130 CMR § 450.140(A) (EPSDT) with 450.150(A) (PPHSD).





�  It is at least clear that States are not free to disregard the EPSDT requirements of the Medicaid Act without a clear and unambiguous waiver of this provision set forth on the governing document – the Waiver List.   








�  Although not a paradigm of clarity, this subsection establishes that children are Title XIX eligible under the provisions of the Medicaid Act, and without regard to any waiver.





�   Pursuant to § 1396d(a)(2), relatives of such children are also “medically needy” if their income and resources are insufficient to cover their medical costs.  As such, the entire Family Assistance Program meets the definition of a “medically needy” group.  Any suggestion that the financial eligibility limits for the Family Assistance Program place it beyond the reach of the “medically needy” category is resolved by § 1396a(r)(2), which provides that the methodology employed in determining income and resources for individuals under § 1396(a)(10)(A)(ii) may be less restrictive than the methodology for similar groups under the state plan.





�   Spry v. Thompson, 487 F.3d 1272, * (9th Cir. 2007), is not to the contrary, since it dealt with adults, not children, and, therefore, could conclude that the adults in the expansion population were not a “traditional population” within the meaning of the Medicaid Act.  As noted above, children are a traditional population, in the Spry court’s meaning of that term.  Because they are all “medically needy”, under Spry any deviation from the requirements of § 1396a, including the EPSDT requirement at §1396a(a)(43), must be explicitly waived by the Secretary. Spry, 487 F.3d at 1275.   Moreover, even as to adults, the Spry holding is inconsistent with decisions of all other courts that have addressed the issue, including the Ninth Circuit.  See Portland, supra. Although the panel attempted to distinguish Portland, its reasoning is flawed.  The Portland court clearly concluded that expansion populations are eligible for medical assistance under Title XIX and, therefore, protected by all provisions of Title XIX unless specifically waived: 





Plaintiffs in turn argue, and the district court held, that the statutory scheme is unambiguous and supports only the conclusion that expansion populations eligible under § 1115 receive medical assistance 'under a State plan.'  We agree." 





Portland, 399 F.3d at 1096.





�  There is no question that this definition was intended to, and did, encompass children in all eligibility groups, or so called “expansion populations.” 


�  The first time this argument ever was made was in the Defs’ Res., filed less than a month ago.





�  To the extent the Court’s findings focus on any subgroup of class members, it is children with serious emotional disturbance (SED).  There is also no dispute that children with SED are found in most eligibility categories.  In fact, there is probably a disproportionate percentage in the expansion group called CommonHealth, since disability is a key factor for inclusion in this category.  
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