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Medicaid Agency Files Motion to Delay Remedial Treatment Services 

On January 16, 2009, the Executive Office of Health and Human Services (EOHHS) filed a Motion to Modify the Judgment, and a Memorandum in Support of their motion, by postponing until July 1, 2010 four of the home-based services ordered by the Court: in home therapy services, behavior management services, therapeutic mentoring services, and crisis stabilization.  EOHHS is Massachusetts' Single State Medicaid agency and the defendant primarily responsible for implementing the Rosie D. remedial services. 

The motion acknowledges that there are no administrative or programmatic reasons for the delay, but claims that the State's fiscal challenges justify postponing mental health treatment to children with SED for another year.  Affidavits submitted in conjunction with the motion project that EOHHS will save $38 million dollars from the delay.  The affidavits also state that EOHHS will implement the other three remedial services – intensive care coordination, family partners, and mobile crisis services – as ordered on July 1, 2009.  
On January 29, 2009, the plaintiffs filed their Opposition to the Motion to Modify, arguing that delaying medically necessary services for a year would violate the EPSDT and reasonable promptness provisions of the Medicaid Act.  The Opposition also claimed that the legal standards for modifying a judgment under the federal rules had not been met, and, therefore, the motion should be denied on its face.  Finally, the plaintiffs stated that it made no sense to begin an intensive care coordination program in July 2009, and then to delay the initiation of most treatment services until July 2010, since there would be little care to coordinate and that this staggered approach was inconsistent with wraparound program models and principles. 

The plaintiffs also filed a Motion for an Evidentiary Hearing and to Conduct Discovery, proposing an expedited discovery schedule.  The motion asserts that there is a clear need and right to discovery when a party seeks to modify a judgment. 

Court Holds Hearing on EOHHS' Motion to Modify 
On February 12, 2009, the Court held a hearing on EOHHS' motion to modify.  The Court expressed it strong concern about the impact of any delay on children with SED, who, he noted, had already been waiting eight years for home-based services since the lawsuit was filed.  The Court also recognized the undeniable reality that the Massachusetts, like the rest of the nation, was suffering a severe economic downturn, and that everyone was suffering the impact of reduced governmental services.  The defendants urged the Court to decide the motion within the next thirty days, and to allow the defendants an additional year to develop four of the remedial services.  They claimed that discovery was not needed, and, if allowed, would be tantamount to denying their request, since they would have to proceed with the development of all remedial services over the next several months while this matter was being litigated and, for all practical purposes, meet the original compliance date of July 1, 2009 by the time the motion was decided.  The plaintiffs argued that the motion should be denied on its face under Medicaid law and that the delay represented a grossly disproportionate cut to remedial services compared to other state service reductions.  Alternatively, the plaintiffs claimed that discovery was needed to determine how the State arrived at its projected cost savings of $38 million, as well as the impact of the new federal stimulus package and its significant Medicaid relief to the Massachusetts.  After hearing from all the parties, the Court indicated that it (1) would not allow a year delay, as requested, but instead was leaning toward an extension of three months but absolutely no longer than six months for certain remedial services; (2) wanted to be certain that children with SED were not bearing a disproportionate share of service reductions from the State's fiscal crisis; and (3) would rather deny the motion now than allow discovery, since discovery would result in more delay, time-consuming and expensive litigation, and effectively moot the motion.  
It ordered the parties to try and reach agreement on a modest extension within the next week, and set a further hearing for February 25, 2009. 

Court Awards the Plaintiffs' Attorneys' Fees 
In December 2007, the plaintiffs filed a Motion for an Award of Attorney's Fees with supporting affidavits, requesting a total of $7, million in fees and costs for the work over seven years in litigating this case and achieving the substantial benefits for tens of thousands of children with SED that is reflected in the Court's Judgment.  The defendants, in their Opposition, acknowledged that the plaintiffs were entitled to an award of attorney's fees and costs under federal law, but argued that their request was excessive and, instead, should be reduced to $2,708,487.  After deliberating almost a year, the Court entered its decision on January 14, 2009, ordering the defendants to pay the plaintiffs a total of $7.106,413 in fees and costs.  It noted that: 

First, in more than twenty-five years trying civil cases as a Magistrate Judge and District Judge, this is one of the two or three most legally and factually complicated, and vigorously litigated, lawsuits I have presided over. Second, the level of professionalism exhibited by Plaintiffs' counsel at every stage has been unsurpassed by any the court has seen. Third, as noted, the result achieved by Plaintiffs' counsel has been profound and, for their clients, one hopes, transformational. 

The defendants recently informed the plaintiffs that they will not appeal. 

Parties Still Discussing Medical Necessity Criteria for Remedial Services 

At the last status conference in December, the Court focused on an apparent dispute concerning the eligibility criteria for intensive care coordination.  The plaintiffs noted that this issue has been before the Court several times in the past, and that it issued two written decisions indicating its views on what those criteria must be.  The plaintiffs explained that the parties, with the assistance of several national consultants, had discussed this issue at length during the summer and had reached an apparent agreement in September 2008, which was then repudiated by the defendants a month later when they asked for additional reviews by stakeholders.  The Court indicated it would allow the reviews to proceed, but wanted an update at the next conference in February as to whether judicial intervention would be required. 

The supplemental reviews were conducted in January, with the assistance of several program and psychiatric consultants.  The parties met and have resolved most, but not all, of the issues for intensive care coordination, family partners, in home-therapy, therapeutic mentoring, and mobile crisis.  Further review with stakeholder groups of the medical necessity criteria for behavior management and crisis stabilization will occur later this month.  
Because the February hearing focused on the motion to modify, the Court deferred this matter to the next status conference. 

New Community Service Agencies to be Selected 

Under the Judgment, Community Service Agencies (CSAs) are the hub of the new children's mental health system, the primary access point for obtaining remedial home-based services, and the provider of Intensive Care Coordination.  In response to the RFR issued in October, a wide range of providers have submitted applications to become a Community Service Agency.  Final selections will be made by the Massachusetts Behavioral Health Partnership (MBHP) in late February. 

RFR Delayed for Training and Coaching   

EOHHS has decided to procure a statewide technical assistance capacity to provide training and coaching to ICC and in-home therapy staff on implementing the wraparound process, as well as more general wraparound trainings for state agency staff and perhaps other stakeholders.  The RFR was scheduled for release in mid-January, but has been delayed for administrative reasons.  Release is now expected sometime later this month.  The selected organization will play a critical role in teaching and supporting the leaders of Care Planning Teams and in ensuring that the new services and service system operate consistent with System of Care value and wraparound principles. 
