Attorney Work Product

Privileged and Confidential



UNITED STATES DISTRICT COURT


DISTRICT OF MASSACHUSETTS


Western Division









)

ROSIE D., et al.,





)









)





Plaintiffs


)









)

v.







)
Civil Action No. 









)
01-30199-MAP









)

MITT ROMNEY, et al.,




)









)





Defendants


)









)

PLAINTIFFS’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

TABLE OF CONTENTS

Page

Glossary of Citation and Abbreviation Conventions

Citation Conventions

Abbreviation Conventions

1.  People mentioned in the Findings of Fact are referred to by their last name only.  Below is a list of all the names mentioned in the brief, followed by the individual’s full name and description.
Alintuck
Lisa Alintuck, guardian of named plaintiff

Bannish
Jayne Bannish, MBHB

Betts
Kathleen Betts, MBHP

Beyer
Dr. Marty Beyer, plaintiffs’ expert

Bickman
Dr. Leonard Bickman, defendants’ expert

Burns
Dr. Barbara Burns, plaintiffs’ expert

Cohan
Marjorie Cohan, provider

Conroy
Dr. James Conroy, plaintiffs’ expert

Earp
Jackie Earp, guardian of named plaintiff

Estes
Barbara Estes, guardian of named plaintiff

Fields
Suzanne Fields, MBHP

Foster
Dr. E. Michael Foster, defendants’ expert

Friedman
Dr. Robert Freidman, plaintiffs’ expert

Goldstein
Dr. Richard Goldstein, defendants’ expert

Greer
Dr. James Greer, plaintiffs’ expert

Grimes
Dr. Katherine Grimes, MHSPY

Hamilton
Christine Hamilton, guardian of named plaintiff

Jackson
John Jackson, provider

Joyner
Narell Joyner, plaintiffs’ expert

Kaegebein
Deborah Kaegebein, MBHP

Kamradt
Bruce Kamradt, plaintiffs’ expert

Koyanagi
Chris Koyanagi, plaintiffs’ expert

Kress
Carol Kress, MBHP

Lambert
Lisa Lambert, Parent Advisory League

Magnus
Dr. Stephen Magnus, defendants’ expert

Marcus
Jon Marcus, provider

Matteodo
David Matteodo, provider

McMullan
Barbara McMullan, MassHealth

Metz
Dr. W. Peter Metz, defendants’ expert

Michaels
Neal Michaels, DSS

Mikula
John Mikula, DMH

Nace
Dr. David Nace, plaintiffs’ expert

Norton
Michael Norton, MBHP

O’Shea
Paul O’Shea, provider

Rogers
Dr. E. Sally Rogers, plaintiffs’ expert

Rosenbaum
Sarah Rosenbaum, plaintiffs’ expert

Sherwood
Emily Sherwood, MassHealth

Straus
Dr. John Straus, MBHP

Sutherland
Dr. Michael Sutherland, plaintiffs’ expert

Valentine
Carl Valentine, plaintiffs’ expert

Wentworth
Bob Wentworth, DSS

Whitaker
Beth Whitaker, plaintiffs’ expert

White
Marcia White, plaintiffs’ expert

Wozniak
Dr. Janet Wozniak, treating physician

2.  Below is a list of abbreviated terms used in the Findings of Fact, followed by the full name of that term.

AND
Administratively Necessary Day

ART
Acute Residential Treatment

ASAP
Assessment for Safe and Appropriate Placement

CAFAS
Child and Adolescent  Functional Assessment Scale

CARD
Cases Awaiting Resolution or Disposition

CBAT
Community-Based Acute Treatment

CFFC
Coordinated Family Focused Care

CSP
Community Support Program

DMA
Division of Medical Assistance

DMH
Department of Mental Health

DSS
Department of Social Services

EOHHS
Executive Office of Health and Human Services

EPSDT
Early Periodic Sourcing, Diagnosis and Testing

ESP
Emergency Service Provider

FST
Family Support Team

ICM
Intensive Clinical Management

ISP
Individual Service Plan

MBHP
Massachusetts Behavioral Health Partnership

MCO
Managed Care Organization

MHSPY
Mental Health Services Program for Youth

PCC
Primary Care Clinician

SAMHSA
Substance Abuse and Mental Health Services Administration

SED
Serious Emotional Disturbance

WAM
Wraparound Milwaukee

WCC
Worcester Communities of Care

INTRODUCTION

The plaintiffs submit these proposed Findings of Fact and Conclusions of Law in response to the Court’s instruction.  The Findings are divided into five sections: (1) as evidenced by national and local programs and research, intensive home-based services are a necessary and effective treatment for children with Serious Emotional Disturbance (SED); (2) the plaintiffs and the plaintiff class need, but are not receiving, intensive home-based services, as documented by a clinical review of a sample of classmembers; (3) the Commonwealth’s Medicaid program, MassHealth, the Massachusetts Behavioral Health Partnership (MBHP), and its other contracted managed care organizations (MCOs) do not provide intensive home-based services, either as a single treatment program or as a series of separate interventions; (4) intensive home-based services are a Medicaid-covered treatment that is offered in many other states as part of their EPSDT programs; and (5) Massachusetts does not have an EPSDT program that screens children with mental health conditions, provides necessary treatment, and ensures compliance with EPSDT requirements, but instead focuses entirely on well-child visits from pediatricians.   The headings (roman numerals) and subheadings (capital letters) of these sections are themselves findings, supported by the reasons and citations that immediately follow.  Finally, the Conclusions of Law address the EPSDT, reasonable promptness and equal access provisions of the Medicaid Act, corresponding to the counts of the Amended Complaint (I, II, and III) that were the subject of this trial. 

I. Background

A. The Parties

1. The eight named plaintiffs in this matter, Rosie D., Tyriek H., Joshua D., Sheen, M., Devin E., Anton B., Shaun E. and Jerry N., are Medicaid-eligible children under the age of 21 residing in Massachusetts who have been screened and diagnosed with behavioral, emotional or psychiatric disabilities.  Complaint ¶ 1, 9-17.

2. The eight named plaintiffs are part of a class of similarly situated children including all current or future Medicaid-eligible residents of Massachusetts under the age of 21 who are or may be eligible for, but are not receiving, intensive home-based services, including professionally acceptable assessments, special therapeutic aides, crisis intervention and case management services.  Complaint ¶¶ 22-28; Plts.’ Mot. for Class. Cert. at ____ (Docket #13).

3. Mitt Romney, Governor of Massachusetts, is the Chief Executive Officer of the Commonwealth.  He is responsible for seeking funds from the legislature to implement the Medicaid program.  He also oversees the various executive departments of state government including the multiple secretariats and agencies responsible for the care, treatment, and education of children, such as the Executive Office of Health and Human Services (“EOHHS”), the Executive Office of Administration and Finance (“EOAF”), the Department of Education (“DOE”), and the Executive Office of Public Safety.  He appoints the heads of these secretariats and agencies that are responsible for managing and funding of children’s mental health services, including the Secretaries of EOHHS and EOAF, as well as the secretaries of other relevant departments, and approves the appointment of the Commissioners of MassHealth (formerly the Division of Medical Assistance (“DMA”)), the Department of Mental Health (“DMH”), the Department of Social Services (“DSS”) and the Department of Mental Retardation (“DMR”).  Complaint ¶ 18; TT 4:21-5:19.

4. Eric Kriss, Secretary of EOAF, is responsible for seeking and approving the expenditure of adequate funds from the legislature to comply with the requirements of the Medicaid program.  Complaint ¶ 19; TT 4:21-5:19.

5. Ronald Preston, Secretary of EOHHS, is responsible for the oversight, supervision, and control of the health and human services departments within the executive branch.  Within EOHHS are many of the multiple agencies responsible for providing, funding, or arranging mental health services to children, including MassHealth, DMH, and DSS.  Complaint ¶ 20; TT 4:21-5:19.

B. The Claims

6. In their Complaint, filed October 29, 2001, the plaintiffs assert multiple claims against the defendants in connection with the Commonwealth’s failure to provide intensive home-based services to the class, in violation of the Medicaid Act.  Count I, alleging a violation of the Early Periodic Screening, Diagnosis and Treatment (“EPSDT”) provisions of the Act, Count II, asserting a failure to provide medically necessary EPSDT services with reasonable promptness, and Count III, alleging a failure to afford equal access to medically necessary EPSDT services on a statewide basis, were the subject of this trial.  Complaint ¶¶ 132-145.

7. [ALTERNATIVE BACKGROUND FINDINGS] This is a case about children with serious psychiatric disabilities and emotional disturbances who need, but are not receiving, medically necessary, home-based mental health services.  As set forth in the Complaint, home-based services include comprehensive assessments, case management, crisis services, behavioral supports and specialists, and clinical teas that are planned, arranged, and monitored by an integrated treatment team.  Complaint ¶¶ _____.
Findings of Fact

II. Intensive Home-Based Services Are An Integrated and Effective Form of Treatment for Children with SED.

A. Children with SED Have Complex and Often Chronic Conditions That Require a Specialized and Integrated Form of Mental Health Treatment. 

8. The term Serious Emotional Disturbance (“SED”) originated as a federal term, 20 U.S.C. § 1401(3)(A)(i), 34 C.F.R. § 300.7(a)(1), (c)(4), and extends the concept of a Diagnostic and Statistical Manual diagnosis (e.g., post-traumatic stress disorder) to include significant functional impairment over a period of a year or more, as well as impairment in multiple settings, such as school, home and community.  Metz TT 3421:14-24; Burns TT 226:18-227:11.  

9. Approximately 59,000 children in Massachusetts suffer from SED and extreme dysfunction.  Many more children have SED and some degree of substantial functional impairment.  Mikula TT 4393:4-4398:5; Norton TT 2983:19-2984:2; PX323.
10. These children often have been traumatized by prenatal problems, physical and/or substance abuse, exposure to violence, separation from their families, and/or multiple out-of-home placements.  Burns TT 227:16-25; Cohan TT 1937:6-1937:5; Grimes TT 1596:12-20; Jackson TT 2230:1-10; O’Shea TT:1859:25-1860:10; PX1100B/3.  
11. SED is almost always a long-term or chronic disability that requires specialized intensive services of long duration, designed specifically to help them recover from trauma and/or debilitating emotional disorders and to assist caretakers in managing their aggression and depression.  Beyer TT 845:9-12, 1547:21-1548:18; Cohan TT 1937:16-1938:1; Kamradt TT 1678:10-1679:18; Grimes TT 1583:21-1584:1, 1589:14-1590:7; PX1072B/7; PX1100B/3.

12. SED children are among the highest risk Medicaid-eligible children, both because their symptoms often increase when they change placement and the skills of their families and foster parents are taxed by their challenging behaviors.  PX1100B/3.

13. If children with SED are not provided with intensive home-based services, they are at significant risk of hospitalization or restrictive placement.  The consequence of not intervening early and effectively with such children is more expensive and less effective than institutionalization.  Greer TT 771:8-773:13; Beyer TT 1557:20-1558:5.

B. Intensive Home-based Services Are an Integrated Form of Treatment   Specifically Designed to Address the Complex Needs of Children with SED.

14. Children with SED require intensive and continuing treatment, so brief or intermittent care is not sufficient.  Moreover, SED children live throughout the State, so services cannot be located in just a few geographical areas.  Intensive home-based services must be flexible, intensive, capable of being sustained for many months or even years, and offered on a statewide basis.  Beyer TT 860:24-862:7; Grimes TT 1603:22-1604:1; Kamradt TT 1702:15-1704:5, 1709:14-22; PX 323.

15. Intensive home-based treatment reflects the interactions and relationships of the family, considers family, community, and environmental factors that contribute to the child’s condition, and directly reinforces the connection with home and community.  Kamradt TT 1685:5-12; Beyer TT 1556:4-24, 1562:13-22; PX1100B/6; PX1150B/13-14.

16. A key to effective services for traumatized and other SED children is recognizing their complex needs and meeting the demands that drive their behaviors before they enter residential programs or psychiatric hospitals.  Intensive home-based services can, thus, avoid institutionalization and restraint.  Greer TT 774:21-775:1, 760:14-24; Grimes TT 1605:24-1606:6; PX1100B/4.  

17. Even if the child’s natural family is not available to care for him, intensive home-based services can be offered through alternative families, foster families, adoptive families, and relative placements.  Kamradt TT 1715:5-19 (“Every child deserves a home.”); Greer TT 758:5-9; Grimes TT 1603:9-21.

18. Intensive home-based services include a comprehensive assessment for home-based services, a single treatment team, a single treatment plan, a single case manager with the authority to access needed treatment for as long as necessary, in-home crisis services, and behavior therapy provided by a behavior specialist who can work with the child in the home and community.  Friedman TT 348:25-350:10; Greer TT 674:10-675:3, 678:24-679:11; Grimes TT 1605:7-1606:20; Kamradt TT 1677:7-18; PX1100B/6; PX1072B/6-7.

19. Intensive home-based services constitute a single treatment that has multiple components.  Like an early intervention program or psychiatric hospitalization, it can include several distinct clinical interventions, such as assessments, medication, and therapies, but must be integrated through a treatment team and case manager.  Grimes TT 1581:16-1583:4; Nace TT 1310:17-25.  

20. The treatment team and coordinator of services are essential and cannot be separated from the specific interventions.  Both the process of delivering the services and the service itself, such as a behavioral specialist, are essential and complementary components of integrated treatment.  Together they constitute the intensive home-based services program or intervention.  Greer TT 765:25-767:5, 778:5-25; PX1151B/5; PX344/DMH 35106 (MHSPY works because of service coordination and continuity of team).

21. A key aspect of intensive home-based services is that they are based on a treatment planning process that looks at both strengths and needs, involves the families as well as professionals, and results in the development, implementation, periodic review and adjustment (if necessary) of a single treatment plan.  One of the primary aspects of effective treatment for SED children is the involvement and active engagement of families in the planning and implementation of treatment.  Burns TT 243:4-9; Fields TT 3677:25-3678:10; Friedman TT 361:22-362:19; Grimes TT 1600:3-1602:1, 1644:12-23.  

22. The services and supports included within the treatment plan must be coordinated by a single case manager and provided in a flexible manner with sufficient duration, intensity, and frequency to address the child’s needs.  “[T]he case manager in intensive home-based services is not a broker.”  Beyer TT 1551:2-1552:3.  Case managers coordinate services, provide treatment and spend time with, and offer support to the child and family.  Case managers must have a limited caseload (usually not more than 1:10) so that they can spend significant time with the child and family.  Beyer TT 1557:1-10; Grimes TT 1598:19-1600:10; 1612:18-23; Greer TT 778:8-25; Kamradt TT 1705:22-1706:11.   

23. Where SED children are at risk of out of home placement, intensive home-based services, with a single treatment team, plan, and coordinator, is medically necessary.  Greer TT 685:10-24; Grimes TT 1606:21-25.

24. Children with SED who are provided intensive home-based services can live productive lives in the community, attend regular schools and make educational progress, and avoid involvement with the criminal justice system.  Providing intensive home-based services early in a child’s life increases its likelihood of success.  Greer TT 776:14-777:11, 15-22; PX493/HHS12217-18 (“EOHHS is well aware … that many children with SED can be effectively treated in community based settings with an array of flexible wraparound services”).

C. Intensive Home-based Services are an Established and Effective Treatment for Children with SED.

25. Plaintiffs’ nationally prominent experts uniformly endorsed the effectiveness of intensive home-based services as well as the established and successful use of this treatment across the country.  Dr. Barbara Burns runs a large academic research program at Duke University and evaluates the effectiveness of evidence-based treatments for SED children.  Dr. Robert Friedman directs a national Research and Training Center for Children’s Mental Health and studies effective treatments for SED children and their families.  Burns TT 215:21-217:10; Friedman TT 339:12-341:11, 344:13-345:6; PX1097A; PX1144A.

26. Dr. James Greer successfully treats children in Rhode Island with intensive home-based services.  Similarly, Bruce Kamradt’s nationally acclaimed “WrapAround Milwaukee” program provides intensive home-based services to SED children.  Greer TT 674:6-675:10,  676:7-677:21; Kamradt TT 1670:14-24, 1672:1-12, 1678:10-20; PX1128/35-36.

27. These experts, and the literature they presented, establish that intensive home-based services are widely accepted by mental health researchers and clinicians as an effective and superior treatment for children with SED.  Among other benefits, intensive home-based services prevent placement of SED children in more restrictive out of home placements, such as hospitals or residential facilities, improve functioning, improve school attendance and performance, and decrease aggressive behavior.  Beyer TT 785:10-18; Burns TT 239:8-11, 333:16-22; Friedman TT 357:6-15; PX1144B/12.

28. Research has demonstrated the effectiveness of intensive home-based services for SED children and their families or foster families.  Randomized trials, other research studies, and broad and deep experience with the implementation of intensive home-based services in many communities across the country confirm that the services are beneficial for SED children.  Burns TT 239:8-240:2; PX1144B/6, 11-14; PX1096B/2, 6-10.

29. In particular, a significant number of randomized trials conducted regarding the various elements of home-based services have demonstrated the clinical effectiveness of their component services, including case management, multi-systemic therapy, treatment foster care, family supports, clinical supports and behavioral aides.  Burns TT 240:8-14, 248:7-249:8, 250:23-252:3, 252:4-253:4, 253:11-19; Friedman TT 357:22-359:19, 362:22-363:19; PX1144B/6, 11-14; PX1097B/6-10.

30. In addition to the randomized trials, evidence of substantial scientific merit further supports the effectiveness of intensive home-based services, including observational and quasi-experimental studies concerning case management, integrated treatment planning, behavioral aides and mentoring and other elements of home-based services.  Burns TT 240:3-241:7; 252:4-253:19; Friedman TT 358:12-359:19; 362:18-363:19; PX1097B/4, 6-10; PX1144B/12-14.

31. The federal government has both extensively funded and endorsed research demonstrating the effectiveness of intensive home-based services.  DX118/175; PX1124/vii, xv; PX1125/i-ii; PX1128/35-36; PX1144B/2-5.
32. The Department of Health and Human Services’ Substance Abuse and Mental Health Services Administration (“SAMHSA”) has commissioned a multi-year, multi-site national study of communities offering intensive home-based services for annual submission to Congress.  The study, which currently encompasses 67 sites across the country including Worcester Communities of Care in Massachusetts, has consistently concluded that children provided with intensive home-based services at evaluation sites show significant improvement.  Bickman TT 3390:13-3392:20; Metz TT 3466:13-3467:8; Burns TT 254:1-8; PX1125/i-ii, v-xiv, 3-6; PX1144B/3; PX1096B/13-15.

33. Similarly, the 1999 Surgeon General’s Report on Mental Health summarizes the available scientific literature regarding evidence for the effectiveness of mental health treatments.  With respect to children’s mental health in particular, the report sets forth the “strong record for effectiveness for home-based services, which provide very intensive services within the home of children and youth with serious emotional disturbances.”  Bickman TT 3324:21-3325:15; Friedman TT 399:25-401:8; DX118/175, 193; PX1124/vi; PX1144B/3.

34. The New Freedom Commission on Mental Health was appointed by the President in April 2002 to study and evaluate the provision of mental health services to children and adults under the direction of Dr. Michael Hogan, Director of the Ohio Department of Mental Health.  The Subcommittee on Children and Family subsequently published a report in 2003, outlining nine standards for children’s mental health, including a call for greater home and community-based care.  Friedman TT 345:7-346:7, 346:20-23; Kamradt TT 1672:1-22; PX1144B/4-5; PX1128.
35. Mental health practitioners around the country have adopted intensive home-based services.  Evaluations of intensive home-based services delivered in a number of locations, including Wisconsin and Rhode Island, have demonstrated reductions in residential placements and hospitalizations, improved functioning and improved school performance.  Burns TT 253:20-24; Friedman TT 359:20-360:17; Greer TT 690:21-691:24; Grimes TT 1642:2-10; Kamradt TT 1688:18-1691:16; PX1144B/3, 11; PX1096B/18; see also ¶¶ ____-____, infra.
36. WrapAround Milwaukee (“WAM”), has demonstrated a 30% improvement in CAFAS (“Child and Adolescent Functional Assessment Scale”) scores as well as a 60% reduction in juvenile justice recidivism rates.  WAM has also reduced residential treatment placements in Milwaukee County from a daily average of 375 to 75 placements and further reduced the use of psychiatric inpatient care from approximately 5,000 days to less than 200 days per year for SED youth.  Kamradt TT 1688:18-1691:16; PX1124/35-36; PX1151B/2-3.

37. Rhode Island’s statewide program, Children’s Intensive Services, demonstrated a 50% decrease in the utilization of psychiatric beds and improved functioning in a majority of participating children in Providence.  Greer TT 690:21-691:24; PX1148B/4-6.

38. In contrast, the scientific evidence does not support the use of more traditional means of delivering behavioral health services, such as residential services and hospitalization.  Studies have shown a number of potentially deleterious consequences of such institutional care, including failure to learn behavior needed for functioning in the community, trauma resulting from separation from the family, difficulty in re-entering the family, further victimization and acquiring antisocial or bizarre behavior due to exposure to other disturbed children.  Moreover, additional studies have demonstrated that any gains made in a residential program are quickly lost upon discharge unless services are subsequently provided in the community.  Beyer TT 784:18-783:9, 1549:7-1550:11; Burns TT 243:14-22, 245:6-246:12, 247:6-10; Friedman TT 361:4-362:17; PX1144B/14-15; PX487A/HHS11327.

39. Residential placement for most SED children is not effective and is unduly restrictive.  Indeed, the behaviors of many SED children tend to worsen when they live in groups because they are harmed by: (a) separation from people to whom they are attached; (b) not living in a family and participating in the normalizing experience of a community school; and (c) the uncertainty of having no permanent home.  Beyer TT 1548:24-1550:11; Friedman TT 361:4-362:17; PX1100B/3; PX1072/7.

40. In an effort to contest the significant evidence supporting the effectiveness of intensive home-based treatments, the defendants offered two expert witnesses:  Dr. Leonard Bickman, who is not a clinician, and Dr. W. Peter Metz.  Bickman TT 3229:22-3230:5, 3296:2-9, 3300:14-25, 3410:19-14; Metz TT 3456:4-10.  
41. Dr. Bickman disputes the strong evidence base for intensive home-based services, including the positive results obtained by the Commonwealth’s own evaluations of the MHSPY and CFFC programs, the findings of SAMHSA’s national evaluation, and the conclusions of the Surgeon General’s Report regarding the strong record of effectiveness for home-based services.  Bickman TT 3325:16-19, 3293:17-25, 3392:21-3394:4, 3401:3-3402:20; Burns TT 262:5-14; Friedman TT 388:21-389:12; DX118/175; PX1097B/5-6 8-9; PX1096/2.

42. Rather, Dr. Bickman relies almost exclusively upon two of his own studies: Fort Bragg, commenced in 1986, and Stark County, Ohio, published in 1997, to support the contention that children who receive intensive home-based services show no better improvement than those who receive other treatments.  The population studied at Fort Bragg was composed of military dependents with limited comparability to Medicaid children and Dr. Bickman concluded that none of the various types of treatments provided to children at either the control or demonstration sites were effective:  “My argument, in fact, was that they were both ineffective rather than both being effective.”  In his Stark County study, Dr. Bickman evaluated relative outcomes among three groups of children receiving treatment: (1) children in a community setting; (2) a control group receiving traditional services; and (3) children that received no treatment whatsoever.  He found no differences among the groups and concluded that children might be just as well served receiving no treatment at all.  Bickman TT 3252:7-21, 3253:24-25, 3272:15-22, 3313:10-17, 3314:5-8, 3320:12-24, 3395:11-3397:8; Friedman TT 370:3-13, 372:23-373:13; DX118/192-93; PX1096/2-13; PX1097B/11-14.

43. In addition, none of the studies relied upon by Dr. Bickman evaluated the effectiveness of intensive home-based services, but rather were examinations of the overall organization or delivery system for a wide variety of services, mostly including hospitalization and institutional care.  In fact, he was largely unaware of the specific treatments or interventions provided in these systems.  Thus, his focus was at the “system” level rather than the “treatment” level, as further evidenced by his reliance on that portion of the Surgeon General’s Report that addressed the system for organizing treatments rather than the treatments themselves.  When confronted with the Surgeon General’s endorsement of intensive home-based services, Dr. Bickman simply said he disagreed with the Surgeon General.  Bickman TT 3268:24-3269:7, 3270:20–24, 3277:13-22, 3308:6-20, 3325:16-19, 3353:13-17, 3374:11-22, 3354:5-11, 3379:4-12, 3383:9-12; Friedman TT 369:16-370:2; DX118/175, 193.
44. In fact, intensive home-based services are an established treatment intervention and not a so-called “system of care.”  A system of care is simply a method for organizing and delivering treatment, and is distinctly different from the treatment itself.  Systems of care can be effective or ineffective in ensuring that appropriate treatment is delivered as needed.  Norton TT 2798:25-2800:1; Metz TT 3450:21-3451:18, 3478:5-10 (plaintiffs’ definition “is focused on services”); Friedman TT 352:20-354:11; Grimes TT 2009:15-2010:16 (“I understand MHSPY to be a clinical intervention.”); PX209.

45. The results of the Fort Bragg study, in particular, were controversial in the field and were subject to over a dozen scholarly articles critical of the study.  Bickman TT 33263:4-5, 3325:20-3326:1, 3328:24-3329:3, 3351:7-13, 3353:13-17, 3364:18-3365:3, 3366:24-3367:7, 3371:23-3372:24, 3374:11-3375:10, 3377:7-22, 3379:13-24; Friedman TT 379:16-383:1; DX118/193; PX1096/2-13; PX1097B/11-14.

46. In the end, Dr. Bickman’s opinions “prove too much.”  He acknowledges that his opinion that no evidence supports the effectiveness of home-based services applies equally to all mental health services.  As a result, Dr. Bickman can not support the provision of any behavioral health treatment, home-based or otherwise, to a child with SED. Bickman TT 3399:17-3400:11, 3401:3-3403:10, 3407:13-3408:8, Burns TT 261:7-12; Friedman TT 388:4-16, PX1097B/5; PX1096/2.

47. Though he was retained as an expert to dispute the effectiveness of intensive home-based services, the defendants’ other expert, Dr. Metz, enthusiastically endorsed the treatment of SED children with intensive home-based services in the WCC program and further endorsed CFFC as the most effective service available for such children in Massachusetts.  Metz TT 3455:5-7, 3482:24-3483:2 (“CFFC, as a process to support treatment interventions, in my opinion is superior in supporting the well-being of children with SED to other organizations of care delivery that are out there”); 3491:3-22, 3493:20-25; see also ¶¶ ______, infra.
48. To the extent that Dr. Metz has concerns about home-based services, he seeks simply to ensure that the expansion of these services is subject to “local needs assessment and adjustment to reflect the specifics of that community…” Metz TT 3456:4-10, 3455:5-13.  Indeed, Dr. Metz testified that there is no reason not to extend the CFFC model to other urban areas such as Boston.  It could be done, “as long as it’s relevant to that locale.”  Metz TT 3487:19-3488:4, 3493:20-25 (“I am of the view that more children should have access to this”).

D. The Three “Pilot” Intensive Home-based Programs in Massachusetts Have Documented Their Effectiveness for Over Six Years.

1. MHSPY

49. MHSPY provides intensive home-based services to SED children for as long as needed through a single treatment team, a single treatment plan, and a single care manager.  Grimes TT 1598:21-1600:10, 1603:22-25; PX1004/P00528.

50. Massachusetts MHSPY began as a demonstration project to evaluate an improved form of treatment for children with SED and their families.  This replication grant was based on a model for home-based services funded for the previous nine years by the Robert Wood Johnson Foundation.  Grimes TT 1578:5-10, 1585:5-1586:24.

51. In March 1998, MHSPY began serving the two communities of Cambridge and Somerville.  The pilot was designed for 100 children, but despite requests by the MHSPY director to increase the number of participants, MassHealth maintained a cap of thirty children for the next five years, stunting development and expansion.  Grimes TT 1586:25-1587:17; PX0201/DMH046604-05.

52. Of the children referred to MHSPY, more than half have had residential placements, many have had hospitalizations, and 80% have received special education.  These are multi-agency, multi-need children for whom other interventions have already been attempted and failed.  Grimes TT 1589:10-1590:4; PX0250/DMA65069.

53. Once determined eligible, MHSPY care managers undertake a lengthy and comprehensive assessment of the child’s needs.  They promptly develop a crisis response plan and begin providing urgently needed services within 10 days.  Grimes TT 1582:2-5, 1606:6-20, 1611:22-1612:14.

54. In addition to providing clinical interventions, care managers convene treatment teams that develop a single, individualized treatment plan for the child and family.  These structural aspects of MHSPY are distinct from treatment as usual, and make a significant difference - improving understanding of the child’s needs while maximizing the impact and effectiveness of services.  Grimes TT 1598:19-1602:1.

55. MHSPY provides all needed mental health services either directly, through its care managers, or through contracted providers.  Most assessments, clinical supports, crisis services, and care coordination are provided by MHSPY staff.  Contracted providers offer family skill building, behavior therapy, behavior specialists or mentors, and hospitalization or residential care, if needed.  Grimes TT 1602:2-23, 1606:6-13, 1615:19-1616:24.

56. MHSPY has no limit on duration of services, but rather works with a child and family until agreed upon goals are achieved.  Its care managers have direct access to all behavioral health services for children.  The program offers an integrated and much broader range of services than any other program in Massachusetts.  Grimes TT 1598:19-1599:7, 1603:22-25; PX1151B/12.

57. Since its inception, MHSPY has provided detailed, semi-annual reports to DMA and other state agencies including enrollment, costs, and outcomes.  Grimes TT 1588:21-1589:9; PX250; PX212; PX251/DMA65069; PX1163.

58. Outcome data, provider experience, and national recognition have consistently demonstrated that MHSPY’s provision of coordinated, intensive home-based treatment is an example of clinical excellence, a model of financial sustainability, and an effective approach to improving children’s behavior and overall functioning.  Sherwood DT 141:2-143:6 (reports consistently confirm clinical and cost effectiveness of MHSPY); Grimes TT 1621:22-1623:6, 1628:7-1631:11; Metz TT 3455:5-13; PX1151B/13; PX212/ DMA48109.

59. As a result of intensive home-based services, MHSPY participants demonstrate reduced CAFAS scores, with 87% of enrollee days spent at home, as well as a reduced reliance on hospitals, emergency rooms and medications.  Sherwood DT 119:22-120:5, 122:18-123:6; Grimes TT 1635:13-1637:6, 1638:14-1639:4; PX251/ DMA65273-74, 65378, 65383; PX1163/HHS14106, 14175-77, 14182-83; PX212/DMA48109; PX0250/DMA65069.

60. Over 6 years and 200 children served, MHSPY has demonstrated a 50% reduction in hospitalization and residential treatment days.  Foster care days also have declined from 1327 days (12 months prior to enrollment) to 317 days since enrollment.  Grimes TT 1604:24-1605:6; 1634:18-1637:6; PX251/DMA65383; PX1151B/13.  [AUTHORITY]
61. MHSPY costs approximately $4,500 per child per month, which includes all behavioral and physical health services and expenditures.  Detailed analysis indicates that MHSPY’s level of integrated care is 70% less expensive than usual care for this population.  Grimes TT 1642:11-16; PX250/DMA65069; PX275; PX1151B/13.

62. MHSPY has consistently demonstrated that its program is cost-effective, reducing the expense of inpatient, residential, and diversionary services for children in the program.  Sherwood DT 155:18-157:10; Grimes TT 1642:17-1643:8; PX1163/HHS14147-50.

63. Although poised to expand to two new communities in July 2001, MHSPY was unable to move forward because of the delayed state budget process.  MHSPY was finally expanded in 2003, but can only serve 70-80 children from five cities. Grimes TT 1587:18-25, 1604:4-8; PX201/DMA46604.

64. MHSPY has consistently maintained waiting lists for children who need intensive home-based services but who cannot be served within the program cap or geographic limitations.  Grimes TT 1604:9-14, 2023:22-2024:15; PX201/DMA46604.

65. The limitations on eligibility, capacity, geography, and access for MHSPY and CFFC were created and are maintained by the Medicaid agency.  Grimes TT 1619:25-1620:10, 1643:9-1644:11, 1649:1-10; PX286/DMH00237 (DMH recommendation to expand MHSPY statewide); PX77-81, 84, 118, 263 (CMS not concerned with case management duplication); 286.

66. MassHealth’s System of Care Coordinator, Emily Sherwood, acknowledged that the primary reason MHSPY was not expanded and replicated was because MassHealth and other state agencies disagreed about money and control issues.  Sherwood DT 136:24-138:19; 157:11-23, 158:4-9, 173:4-13. 
67. As a result, despite the success and effectiveness of MHSPY, there are no present plans to expand the program to other cities nor to expand the number of children served in the cities in which it operates.  Sherwood DT 125:10-11 (“I don’t know of any agencies who did not consider [MHSPY] a success”).  
2. CFFC

68. In 2001, instead of extending and replicating the MHSPY program to other parts of the state, EOHHS agencies began development of a new pilot program for intensive home-based services, known as Coordinated Family Focused Care (“CFFC”).  Fields TT 3707:25-3708:8; Betts TT 3515:11-16, 3927:20-3928:15.

69. Although CFFC was ready to begin serving children in January 2003, EOHHS Secretary Preston stopped the implementation process.  He did so because of expressed concerns about cost and liability.  CFFC did not become fully operational until December of 2003.   Sherwood DT 199:7-24 (Secretary is worried because it “sets us up for concerns with a lawsuit”), 200:23-201:4 (he saw it as a “gold-standard”); Fields TT 3702:21-3707:7; PX0318; PX0884.

70. The CFFC is a program of intensive home-based services managed by MBHP for children and adolescents with SED and their families.  CFFC’s goals are to maintain children in the community and eliminate the need for residential treatment.  Fields TT 3659:5-15, 3718:2-25; Norton TT 2806:11-21; DX67/1-2.

71. CFFC provides every child with a single treatment team and a single plan of care.  The individual care plan, based on a comprehensive assessment taking several weeks, encompasses all services and supports provided through CFFC.  The CFFC team includes a clinical care coordinator and a family partner.  Each team has a caseload of 10 families.  Fields TT 3718:2-25, 3720:6-16, 3720:20-3721:11; DX67/11-12.

72. CFFC staff, including the clinical care coordinator and the family partner, provide clinical treatment to the child and family in their home, crisis intervention services on a 24 hour basis in the home, behavior support in the home and community, psychiatric medication and consultation whenever needed, and access to other medically necessary covered services from MBHP.  Jackson TT 2293:14-2296:21; PX1100B/8; DX67/13. 

73. To be eligible for CFFC children must be members of MBHP.  Medicaid eligible children who are members of other managed care organizations (“MCO’s”) cannot receive CFFC services.  A child must also meet the definition of SED and have a CAFAS score of one hundred or higher in order to participate in CFFC.  Fields TT 3711:1-3712:9; Jackson TT 2289:8-10; DX67/6.

74. CFFC is limited to 5 sites: Brockton, Lawrence, New Bedford, Springfield, and Worcester.  Each program serves only children who reside in the targeted cities and is further limited to 50 children.  Fields TT 3661:11-20, 3662:17-21, 3709:12-3710:17, 3712:11-25, Betts 3515:17-20; DX67/6. 

75. There are more children with SED who want and need CFFC than can be served by the current program, resulting in a waiting list for the program.  Fields TT 3666:4-6, 3712:23-25, Norton TT 2957:4-2959:18; Jackson TT 2291:1-10.

76. CFFC outcome data demonstrates its effectiveness in improving the mental health status and behavioral functioning of children served.  Data for the first 6 months show improvement on CAFAS scores for 83% of the children in CFFC.  Gains are sustained over 9 months and improvement of outcomes is consistent in all 5 CFFC sites.  Fields TT 3733:14-3736:14, 3740:15-25; Norton TT 2963:16-2964:18; PX1061/44-45, 50, 60.

77. Evaluations of improved functioning performed by the University of Massachusetts that document CFFC’s effectiveness were presented to the state CFFC steering committee and the Commissioners of DSS and DMH, who were impressed by the outcomes.  Fields TT 3729:15-3731:21; PX1061.

78. The latest data available shows that CFFC is cost-effective, decreasing inpatient, emergency and diversionary costs from the pre-enrollment period and maintaining those reductions six months into the program.  PX534/HHS14645, 14647.

79. Despite the success and effectiveness of CFFC, there are no present plans to expand CFFC to other cities or to expand the number of children served in the cities in which it operates.  Betts TT 3933:8-25; Norton TT 2982:16-2983:7; Jackson TT 2300:9-18.

3. WCC

80. Worcester Communities of Care (“WCC”) was created in 1999 as a federally funded program to provide intensive home-based services to SED children.  WCC has a capacity to serve 50 children with SED in the city of Worcester.  Metz TT 3420:5-3421:13, 3431:1-5, 3464:13-3465:4.

81. Since July 2003, WCC has contracted with MBHP to provide CFFC in Worcester.  Like other CFFC programs, each child in WCC receives a single, multidisciplinary treatment team that develops a single integrated treatment plan, based upon a comprehensive assessment of family strength and needs for intensive home-based services.  Metz TT 3460:14-3461:6, 3432:21-25, 3464:13-3465:4.

82. Dr. Peter Metz, a child psychiatrist for over twenty years and the principal investigator for the WCC, believes WCC and CFFC are effective for the vast majority of children that they service.  Metz TT 3417:17-3419:19, 3482:3 – 3483:6 (“CFFC as a process to support treatment interventions in my opinion is superior in supporting the well being of children with SED to other organizations of care delivery that are out there [in Massachusetts]”), 3491:3-22, 3493:20-25 (“I am of the view that more children should have access to this”).
83. WCC has documented improved mental health status, improved functioning in home and school, and positive benefits for the majority of children and families enrolled in WCC.  Evaluation data for 44 children enrolled in WCC from October 2000 until June 2003 show that 48% improved at least 20 points in CAFAS, with an average change of 40.9 points.  Another 36% showed a change of less than 20 points.  The long-term outcomes for WCC children indicate that 61% continue to improve six months after graduation from the program.   Metz TT 3437:16-3438:12, 3441:22-3442:10, 3488:10-18; DX79.

84. An evaluation of WCC employing a control group of children also demonstrated the success of home-based services.  While youths enrolled in the control group showed short-term reductions in CAFAS scores, their functioning returned to baseline levels after termination of services.  In contrast, “the intensive wraparound WCC group shows a very substantial decline in their CAFAS over the 22 months of enrollment and then continued improvement post-enrollment, at least for the first year post-enrollment.”  Metz TT 3468:14-24, 3469:23-3470:24; PX 1170/11-14, 33.

85. Any suggestion by the defendants that insufficient outcome data has been gathered regarding the “pilot” intensive home-based services programs in Massachusetts, MHSPY, CFFC and WCC, is belied by MassHealth’s failure to maintain any outcome data in regard to all other mental health treatments presently offered.  Grimes TT 1634:4-9; Betts TT 3922:14-22.
III. Children With SED In This Case Need Intensive Home-Based Services

A. The Plaintiffs Need Intensive Home-based Services

1. Anton B.

86. Anton is an intelligent 12-year-old boy with a big heart, who is challenged by severe psychiatric illness with multiple diagnoses, SED, and behavioral challenges.  Alintuck TT 48:2-5; Wozniak TT 121:24-123:3, 133:17-19.  

87. Anton currently receives medication and DMH case management.  He attends a non-therapeutic after school program, and receives educational services pursuant to an Individual Education Plan.  PX1092B/20.

88. Anton has never received intensive home-based services, although his mother, treating psychiatrist, individual therapist and behavioral aide have requested and recommended home-based services, including behavioral support and monitoring.  Alintuck TT 64:10-21, 67:22-25; Wozniak TT 132:22-133:25, 136:6-15; PX25G; PX25H/AB1175; PX25I.

89. Both Children’s Hospital, eight years ago, and subsequently Franciscan Hospital recommended home-based services for Anton, including the development and implementation of a behavior management plan and in-home behavioral therapy.  Wozniak TT 121:17-23, 128:22-129:7; PX25B/AB132-138; PX25E; PX25J/AB764.

90. Despite Anton’s ongoing eligibility for MassHealth, neither his mother nor his treating clinician was informed of the availability of intensive home-based services or made aware of any process to request such services.  Alintuck TT 59:21-60:9, 84:20-23; Wozniak TT 146:12-24; PX25L.

91. Anton previously received time-limited in-home services, including FST for a few weeks and a behavioral specialist four hours a week.  These services were terminated, despite his ongoing medical need for them, his doctors’ recommendations that they continue, and his mother’s plea for services.  Alintuck TT 62:1-24, 65:10-66:4; Wozniak TT 133:1-25.

92. Anton’s DMH case manager provides minimal direct assistance in accessing service providers, and only spends six hours with him annually.  Alintuck TT 73:15-74:5.

93. Anton currently needs, but is not receiving, intensive home-based services, including a single treatment team, an individual treatment plan, a single case manager, a behavioral aide to address his behavioral needs, crisis intervention services which can respond to episodes in the home, individual and family therapy in his home or local community, and a therapeutically-based after-school program.  Alintuck TT 69:10-70:2; Wozniak TT 122:23-123:18, 126:20-127:1, 138:5-25, 145:16-146:11; PX1092B/22-23; PX25H.

2. Shaun E.

94. Shaun is a well‑loved 9-year-old boy who is challenged by a history of abuse and neglect and SED, including multiple diagnoses and a behavior condition.  Earp TT 413:23-414:5; PX1092B/17; PX1036B/SE528-29, 589-91.

95. Shaun’s grandmother was never informed about the possibility of receiving intensive home-based services through Medicaid.  Even after the assignment of a Medicaid “parent partner,” she was never referred to or told about any intensive home-based services.  Earp TT 419:11-14, 430:1-3, 435:10-436:6.

96. DSS refused to provide continuing services to Shaun despite Ms. Earp’s requests for help.  DMH eventually provided Shaun with a case manager and referral to the Foundation’s program.  Shaun and his family were benefiting from Foundations and had an ongoing medical need for these services.  However, the program ended due to arbitrary time limitations.  Despite the family’s requests, no comparable services were made available through DMH or Medicaid.   Earp TT 417:23-418:21, 419:21-424:19, 426:20-427:16, 428:19-429:4, 430:1-3; PX1092B/19; PX1036F/SE528-29; PX1036I/SE441-42.

97. Shaun’s first psychiatric hospitalization occurred approximately two months after the termination of the Foundations program.  Earp TT 427:19-428:18; PX1036O/SE788.

98. FST services recommended after discharge did not begin promptly, could not be provided when needed, and failed to prevent Shaun’s re-hospitalization several weeks later.  Earp TT 430:19-431:19; Kaegebein TT 3213:12-3214:8; PX1092B/17; PX1036P/SE778.

99. A MBHP Acute Residential Treatment program (“ART”) noted Shaun’s deterioration and recommended home-based services.  These services were not made available by Medicaid or DMH.  DMH subsequently reported that it would close Shaun’s case.  Earp TT 434:12-436:6, 439:1-25; PX1036P/SE778, 781, 784. 

100. Although placed in a therapeutic day school, Shaun still needs intensive home-based services outside his educational setting.  Earp TT 442:17-445:15; 451:3-21 (“Shaun is Shaun all day long.”); White TT 474:14-24.

101. Shaun currently needs, but is not receiving, a single treatment team, a single case manager, a individualized treatment plan, a behavioral support from a clinically trained and supervised behavioral specialist, mobile crisis intervention services which can provide in-home support, and ongoing family support services.  Earp 440:19-441:24, 445:2-6; White TT 473:1-16, 503:8-23; PX1092B/19.

3. Tyriek H.

102. Tyriek is an eleven-year-old boy with SED and symptoms of psychosis and bipolar disorder.  At an early age, Tyriek was receiving individual therapy and medication.  Hamilton TT 1096:23-1097:8; PX1072/48, 50, 52; PX1042D/THR16.

103. On two occasions, Tyriek was admitted to a locked crisis program, the first following a traumatic incident at school where local emergency crews mechanically restrained him in an ambulance.  Hamilton TT 1073:4-1074:15; PX1042A.

104. A psychological evaluation in June 2000 recommended family and parent support to manage Tyriek’s behaviors at home, including a therapist and crisis intervention services.  PX1042D/THR16.

105. Tyriek’s second crisis admission lasted two months.  Although his mother asked for services to keep him at home, the only option presented was transfer to Three Rivers Residential program, where Tyriek has remained for four years.  No intensive home-based services were ever offered to him.  Hamilton TT 1084:12-1085:25, 1089:18-1090:13, 1094:1-4, 1102:19-25.

106. Tyriek was found eligible for DMH services in May 2000 but placed on a wait list for case management.  Tyriek did not meet his assigned case manager until February 1, 2001.  PX1042B; DX80A/THR0369-0370.

107. Tyriek will need intensive home-based services and a specialized school in the near future in order to return to his mother. PX1072/52.

4. Devin E.

108. Devin is an eleven-year-old boy with SED, multiple diagnoses and aggressive behaviors.  PX1072/31, 33.

109. In the past, Children’s Hospital and a behavioral consultant, Robin Phaneuf, recommended intensive home-based services for Devin.  However, these supports were never implemented by DMR, the local school district, or MassHealth.  Estes TT 2470:4-2473:2, 2483:12-2485:3; PX71B/DE189, 193; PX71D/DMR240, 243.

110. Despite suggestions that he be institutionalized at an early age, Devin’s grandmother, Barbara Estes, was determined to care for him at home and believed that he was capable of making progress and attending school if necessary home-based services were provided.  Ms. Estes continually and consistently requested these home-based services to allow Devin to remain at home.  Estes TT 2476:7-2478:13, 2530:8-2532:10; DX127/DE534.

111. In October 2003, Devin’s treating psychiatrist recommended intensive home-based services similar to those his grandmother had been seeking on his behalf.  Devin was assigned a clinician who also proposed home-based services and developed a detailed treatment plan for these services that included 10-15 hours per week of face-to-face treatment for Devin and additional time for administrative and collateral activities.  Estes TT 2489:18-2490:10; PX71F/DE1987-88; PX71H/DE1993; PX71I; PX71J.

112. Even after months of meetings and a formal appeal regarding delays in implementing these services, only some of the intensive home-based services, at less than the recommended intensity, were being provided.  Estes TT 2490:11-22, 2493:21-24, 2494:22-2495:20, 2496:9-23; PX1072/31; PX71K.

113. MBHP has a policy of neither accepting nor considering appeals where the individual request is not supported by one of their network providers.  As a result, Devin’s appeal was dismissed without a hearing.  Bannish TT 3867:5-3870:13.

114. Even with limited home-based services, Devin has shown improvement as a result of a single, individualized treatment plan, developed by a single treatment team, and a single case manager, implemented by a behavioral specialist.  He is happier, more integrated into his community, progressing at school, and no longer at imminent risk of restrictive placement.  Estes TT 2487:18-2488:9, 2498:4-18, 2499:13-2500:25; PX1072/31, 33-34.

115. In addition to more intensive home-based services, including more hours with his behavior specialists, Devin needs, but is not receiving, increased speech therapy, specialized occupational therapy, auditory integration training, opportunities for supervised social interactions with other children, and weekend activities for social skill development.  PX1072/34-5.

5. Roselin D.

116. Rosie is a 16-year-old girl with SED who suffered severe physical, emotional and sexual abuse as a toddler and lived in numerous foster homes prior to her placement at age 5 with her pre-adoptive parents.  Beyer, TT 811:9-23; PX1072/20; DX128/RD0027.

117. Rosie has experienced multiple hospitalizations and residential placements, including regression during a three-month hospitalization.  PX1157C; DX128/RD30, PX1157E/RD214.

118. Rosie’s mother has acted as her case manager by directing a crisis plan; establishing interagency meetings; demanding transition plans for Rosie’s multiple moves; scheduling community support workers and tutors; and arranging camps and other programs.  Beyer TT 815:12-16; PX1072/21; PX1157B/DMH47527; PX1157G/RD1378-9; PX1157H; PX1157I; PX1157M/RD2546.

119. Recommended in-home supports were long-delayed and inadequate to meet Rosie’s needs.  Beyer TT 814:3-815:11, 818:1-819:12; DX128/RD1092; PX1157J/RD1353, 1355; PX1157K; PX1157L; PX1157O/RD2349-50; PX1157P/RD2677; PX1157Q.

120. Rosie is at risk of a restrictive out-of-home placement even though her therapist, teacher, DMH case manager and DMH clinical doctor have stated that a residential placement will be detrimental.  PX1072/23; PX1157N/RD2549; PX1157R/RD2814-5.

121. Rosie needs, but has not been receiving, intensive home-based services that includes a single treatment team, a single case manager, behavioral services and in-home behavior management guidance for her parents.  PX1072/24-25.

6. Joshua D.

122. Josh is an obese, SED 15-year-old boy who has lived with his adoptive parents since his removal from his birth parents’ home at 5 months of age.  PX1072/25.

123. Josh was found eligible for DMH services, but was placed on a wait list for case management services.  PX539A; PX539C.

124. After years of requesting needed home-based services, MBHP first assigned an Intensive Clinical Manager (“ICM”) to Josh’s case in March 2005, a month prior to the start of trial.  Bannish TT 3803:8-3804:5; PX539E/DMH046412-3; PX539G/JD0845; PX539I.

125. Because he was unable to obtain intensive home-based services, Josh has experienced two out-of-state placements.  PX1072/25-27.

126. Joshua needs, but has not received, a single treatment team, a single case manager, an individualized treatment plan for intensive home-based services, including behavioral services, individual and family therapy with in-home behavioral guidance for his parents and medication management.  PX1072/30.

7. Sheena M.

127. Sheena is a 19-year-old girl with SED who lives with her father.  PX1072/52-53

128. Sheena was admitted to a locked Crisis Stabilization Unit and then spent two-and-a-half years at a residential program because of a lack of intensive home-based services.  Her discharge from the program was delayed several months due to a dispute between DMH and DMR.  PX1072/53; PX1038B; PX1038C; PX1038D; PX1038E/DMR00572; PX1038F/928-29; PX1038G/922-24.

129. Sheena regressed due to the lack of an after-care plan with appropriate services.  As a result of the interagency strife, no plans were established for outreach services, a therapist, respite or in-home support for Sheena.  After years of inaction, MBHP finally assigned an ICM to Sheena’s case due in part to the lawsuit.  PX1038G/922-23; PX1038H/SM0916; PX1038L; PX1038M/HHS13692-93; PX1038P.

130. The ICM, Sheena’s DMH case manager, and therapist at the residential program rejected FST services for Sheena and her father because it was too time-limited.  Her therapist also rejected a residential school placement as a post-discharge option due to fears Sheena may “become institutionalized.”  PX1038P; PX1038F/SM928-29.

131. Sheena is at risk for a restrictive placement and needs, but has not received, a single treatment team, behavioral supports, therapy, and family support.  PX1072/57.

8. Jerry N.

132. Jerry is a 20-year-old man with SED and multiple diagnoses who lives with his mother.   White TT 506:4-507:15; PX1092B/14-15; PX541C.

133. Despite recommendations for case management and in-home behavioral services, Jerry has not received intensive home-based services.  Requests for services from DMR and DMH were denied.  PX1092B/14,16; PX541C/JN660; PX541F/JN068-69; PX541E/DMR00015.

134. In 2003-2004, Jerry received Community Support Program (“CSP”) services twice a week for six months.  This service ended due to durational limitations.  White TT 507:20-22; PX1092B/15-16; PX0541A/JN0567.

135. Jerry needs, but is not receiving, intensive home-based services, including behavioral supports, consistent and accessible individual therapy, mobile crisis intervention services that can provide in-home support, intensive case management, and a single treatment team to coordinate and implement a plan for services.  PX1092B/15-16.

B. The Plaintiff Class Needs Intensive Home-based Services. 

1. The sampling process and the generalizibility of the client review findings. 

136. In order evaluate the existence and magnitude of the need for intensive home-based service among SED children in Massachusetts beyond the named class representatives, the plaintiffs used a stratified sampling process.  As a first step, the plaintiffs obtained from the defendants the identities of children who had received from the MCOs and/or state agencies crisis, home, inpatient, and/or residential services.  From the most current data they had at the time, the defendants provided the names, ages, gender, and service of 3,226 SED children who received one of these four services during the months of November 2002 or April 2003.  PX1093B/4-6; Conroy TT 1142:13-1143:17.

137. Because of the substantial resources required to conduct the needs assessment of each child (approximately 8-12 hours of clinical assessment and analysis per child, not including travel), the plaintiffs’ clinical experts concluded that approximately 40 to 50 children could be assessed.  Consequently, in advance of the clinical reviews, the clinicians confirmed with plaintiffs’ statistical expert, Dr. James Conroy, that a target of 40-50 assessments, and later the 35 children actually reviewed, would provide a sufficient basis on which to draw conclusions about whether there was a substantial need for intensive home-based services in the larger sampling frame.  In fact, all of the parties’ statistical and sampling experts agreed that, as a general matter, a small sample is sufficient for detecting the presence of a large effect in the greater sampling frame.  PX1093B/4-6, 9; White TT 489:23-490:18, 501:16-502:7; Conroy TT 1144:15-24, 1161:22-1162:10, 1365:13-22, 1385:24-1386:16; Sutherland TT 1042:5-10; PX1099B/8; Goldstein TT 4078:3-10; Magnus TT 4033:22-4034:1.
138. To ensure adequate representation of the four different service categories in this small sample, Dr. Conroy, in consultation with plaintiffs’ clinicians, decided to use a stratified random sample and segregated the 3,226 SED children identified by the MCOs and state agencies into four service cohorts:  crisis, hospitalization, in-home, and residential.  Then, to avoid underweighting any one of these cohorts in the sample, Dr. Conroy made certain that every child in each cohort was included, without eliminating the names of children who may have received more than one service.  By the end of the process, only a handful of duplicate names appeared in the drawn sample, and none in the reviewed sample.  Conroy TT 1142:13-1144:10, 1145:12-1146:18, 1147:5-11, 1151:9-23; White TT 485:14-487:3; Rogers TT 1389:20-1390:3; PX1099B/11.

139. Based on his experience that a considerable number of survey subjects were not likely to participate in a voluntary clinical review, Dr. Conroy determined that a significantly larger number of children would have to be drawn in order to meet the target size for the sample.  Accordingly, Dr. Conroy had the names of the children in the sample frame randomly sorted and then randomly drew a total 165 names from the four cohorts.  To ensure the representativeness of each service cohort in the drawn sample, Dr. Conroy drew from each cohort a number of names that was generally proportionate to the number of children represented by each cohort in the sample frame.  Conroy TT 1146:8-18, 1148:5-20, 1151:9-23.
140. Due to a lower than expected number of consents received from families with a child in the crisis cohort, Dr. Conroy supplemented the drawn sample with the next 30 randomly listed names from this cohort, increasing the total drawn sample to 195 children.  Conroy TT 1152:9-1153:13.

141. Because of these and the inevitable presence of other “non-responders,” Dr. Conroy took steps to militate against the possible effects of “non-response bias” in the sample.  Specifically, Dr. Conroy examined the ages and genders of the children – the only type of additional information available to him – and found that the responders and non-responders had proportionately comparable age and gender characteristics as the larger sample frame, providing inferential support for the conclusion that the characteristics of the responders and non-responders were not materially different.  Conroy TT 1156:6-1158:11, 1372:8-16; PX1093B/8-9; Goldstein TT 4086:19-4087:21; PX1099B/5-6.
142. Based on the final reviewed sample, Dr. Conroy calculated that whatever the clinicians found true about the reviewed sample could be generalized to the larger sample frame with only a 15.5% margin of error.  Dr. Conroy calculated this margin of error at a 90% confidence level.  This means that that 90 times out of 100 the sampling could be repeated and a 15.5% margin of error would be achieved.  Because a 95% confidence level and a 10% margin of error would have required the plaintiffs’ clinicians to evaluate over 1000 children, Dr. Conroy concluded that the effort to obtain this marginal level of additional precision was not warranted.  Conroy TT 1158:12-1161:13; PX1093B/ 9-10; Rogers TT 1014:15-1015:3; Sutherland TT 1055:7-1056:8.

143. The other statistical experts, Drs. Rogers and Sutherland, concluded that the sampling provided useful, reliable, and important information about the needs of these SED children that could speak to the needs of the larger sampling frame.  Rogers TT 993:7-994:21, 1000:25-1001:8, 1399:22-1401:9; Sutherland TT 1041:19-1043:8.  

144. The experts “confidently” concluded that the dominance of the finding of need among the children sampled, even when one considers the level of uncertainty that might be present in the study, comfortably demonstrated that a substantial proportion of the children in the sampling frame have or had a need for intensive home-based services.  Rogers TT 1016:19-1017:10; Conroy TT 1161:22-1162:10; Sutherland TT 1042:23-1045:2; 1048:6-12.

2. The Client Review Process

145. In August-September 2004, the plaintiffs’ expert clinicians conducted a needs assessment of 35 SED children. Beyer TT 789:24–790:6; White TT 480:19–480:254.  

146. 5 clinical experts, who have collectively completed thousands of evaluations for children, conducted the clinical review based on a common definition of intensive home-based services that was consistent with the clinicians’ “various professional experiences and the research and national standards that have been developed” for such services.  Beyer TT 786:1-20, 788:18–789:9; White TT 46:17– 467:10; PX1092B/13; PX1072/2, 6-7; PX1148B/1-2; PX1101/1-3; PX1095/1-3.

147. As observed by Dr. Sally Rogers, Director of Research at the Center for Psychiatric Rehabilitation at Boston University for the last 17 years, the clinicians were highly familiar with the most innovative practices and treatments for children, including intensive home-based services, enhancing the reliability of the needs assessment and militating against possible bias in the reviews. Rogers TT 1009:10-1012:8.

148. As a matter of “sound research practice,” the clinicians used a structured and comprehensive set of guidelines and made their determinations of the need for intensive home-based services based on the exercise of their professional/clinical judgment.  Because of the complexity and multidimensional needs that had to be assessed, there was no single, appropriate data measurement instrument that plaintiffs’ clinicians could have used to assess the need for intensive home-based services.  Although some available instruments measure a child’s functioning, none adequately assess or measure a child’s need for intensive home-based services. PX1099B/4; Rogers TT 985:7-987:17, 1007:19-1008:15, 1022:7-22, 1398:6-10; White TT 496:14-24, 497:11-498:25; Magnus TT 4015:13-15, 4017:24-4018:16, 4026:23-4027:2.

149. To support their assessments of the children, the plaintiffs’ clinicians conducted extensive case file reviews of all the mental health records made available by the defendants and the MCOs, as well as records requested from relevant service providers over the past three years.   Thereafter, the clinicians conducted in-person interviews and made observations of each child and each parent or guardian, where possible.  They also held telephone or in-person meetings with at least one relevant service provider.  PX1092B/13-14; PX1072/5-6; PX1148B/2-3; PX1101/1-4; PX1095/1-3.

150. In evaluating the needs assessment, Dr. Rogers concluded that the plaintiffs’ clinical experts, each highly qualified with an average of twenty years’ clinical experience, had designed and conducted the clinical reviews for the assessment fairly, professionally, and reasonably.  The consistency and reliability of the conclusions reached by the clinicians also were validated by an experienced child psychiatrist, Dr. James Greer, whose parallel evaluations of several children in the study served – according to Dr. Rogers – as a “gold standard” against which the clinicians were able to measure their own evaluations.  Rogers TT 1012:11-22; PX1099B/2-5; White TT 589:7-590:9; Beyer TT 792:24–793:18; Greer TT 692:21-693:12.

3. The summary findings of the client review process.  

151. General Findings. Based upon their detailed review of each child in the sample, the plaintiffs’ clinical experts concluded that over 90% of the children needed, but had not received, intensive home-based services some time within the two years preceding the assessment and over 70% of those children needed, but were not receiving, such services as of the date of the assessment.  Many sample children formerly needed intensive home-based services but, as a result of not receiving them, are now in residential settings.  Beyer TT 1553:2-13; White TT 502:8-19, 519:17-520:13; PX1092B/51-54; PX1072; PX1148B/3; PX1101; PX1095.

152. The experts also found that nearly all the children in the sample have serious mental illnesses or disabilities, complex symptoms, multiple diagnoses, and often are involved with the public mental health or child welfare systems.  The sample children have chronic, evolving needs that make intensive home-based services medically necessary.  White TT 521:23-522:10; PX1092B/51-54.

153. They have been subjected to abuse, neglect and trauma, and have neurological or developmental delays which make normal skill acquisition challenging.  They need ongoing services to deal with the repercussions of their impairments, their experiences, and their disabilities.  White TT 522:18-523:8.

154. Short-term discrete services from unconnected providers cannot meet the behavioral health needs of the sample children.  These are not the kind of children who see an outpatient provider, get a little counseling and then everything is okay.  White TT 523:3-8; PX1092B/54-55.

155. Need For Treatment, Team, Plan, and Case Management.  To be effective for sample children, treatment must be provided in a coordinated way, through a single treatment team, an individualized treatment plan, and sufficient flexibility, frequency, duration and intensity of services.  It is critical that this team includes the family and a single care manager working with relevant providers to develop a plan, which can integrate, monitor and ensure delivery of needed services on a long-term basis.  PX1092B/52-53.

156. In contrast, Robbie’s single page “treatment plans” from his MBHP provider are almost identical forms year after year, simply listing diagnosis, problems and categories of service.  Robbie needs an active treatment team guided by strong clinical supervision and a single case manager.  PX1072/59, 65.

157. Every child in the sample needs, but is lacking, effective case management.  Case managers must have the authority to arrange, provide, monitor and integrate services across the settings and domains of a child’s life.  PX1092B/52-53; Joyner TT 608:1-12, 609:14-16.

158. For example, Robbie’s FST clinician recommended he receive case management from DMH in September 2003.  Like thousands of children in Massachusetts, he was still on a wait list for case management eight months later.  Greg also needs case management to coordinate his outreach services with other treatment providers.  PX1072/60-61; PX0353/DMH35824-5; Greer TT 702:5-11; Joyner TT 610:23-612:8.

159. Need For Crisis Intervention.  It is not clinically appropriate to provide the sample children with only a brief crisis intervention and no intensive home-based services.  For example, Matthew had an on-going need for intensive home-based services.  The FST he received was sporadic, time-limited, occasionally unavailable, and not adequate to prevent rehospitalization.  Emil has had emergency hospitalizations since the age of 7, yet his intermittent aftercare services also were not sufficient to meet his needs or prevent recurrent hospitalization.  PX1095/4-6, 26-29; PX1092B/51-52.  

160. Crises are predictable.  Therefore crisis services need to be planned, individualized, mobile, and able to stay with the child in the home to avoid unnecessary emergency hospitalizations.  PX1092B/51, 53-54.

161. For instance, Dawn’s traumatic hospitalization could have been avoided if she had been assessed and treated by a mobile crisis intervention team instead of waiting 6 hours in the emergency room of a local hospital and then transported to a psychiatric facility 40 miles from her home.  PX1101/44.

162. Need For Behavioral Specialists.  Many sample children have serious and persistent behavioral issues and require a behavioral plan and in-home behavioral specialists to work with them and their family.  A 1:1 behavioral specialist or aide can manage and redirect challenging behaviors at home and facilitate safe and appropriate community experiences.  Trained behavioral staff can provide interventions and strategies to enable a child to learn needed skills.  White TT 578:3-9; PX1092B/51-52.

163. For instance, Giovanni needs a 1:1 behavioral aide to set limits and consequences, support integration opportunities and develop safe independent living skills.  Raymond needs a behavioral specialist to teach him how to interact and play with other children.  PX1095/9-11; Beyer TT 806:7-807:5.

164. Sample children in overly restrictive placements also need behavioral specialists or aides to help them transition back to the community.  For example, fifteen year old Christine  is isolated in a residential program and cut off from her Latino community and culture.  She needs a bilingual therapeutic behavior coach to provide support and guidance, facilitate a foster care transition, and increase her opportunities in the community.  Joyner TT 609:22-610:9; PX1101:30, 33-34.

165. Increased Hospitalization Risk.  When intensive home-based services like these are not available, SED children’s risk of hospitalization increases.  In fact, 94% of the sample children have been hospitalized for behavioral health needs.  Most have multiple admissions to hospitals or ART programs.  PX1092B/24, 26, 30, 32, 35, 40, 42, 45; 54; PX1072/8-9, 14, 36, 43-4, 58-9, 65; PX1101/6, 9, 14, 20, 26, 30-1, 20, 36, 39-40, 44, 48; PX1095/4, 10, 12, 17, 21, 24, 27,31, 34.

166. For example, Vanessa was hospitalized 9 times in less than a year; John had 9 hospitalizations plus multiple stays at ARTs; Trudy had 12 hospitalizations, 4 of which were prior to age 5; and Danielle experienced 5 hospitalizations in just 13 months.  PX1092B/30, 45; PX1095/34; PX1101/17.

167. Lisa K. has been hospitalized 3 times in the past 18 months.  Her sadness, ambivalence and anger will not be resolved by residential placement.  Instead, Lisa needs intensive home-based services to address her serious mental health needs and preserve her family placement.  PX1092B/39-41.

168. Increased Out-of-Home Placement Risk.  The sample children have also experienced multiple placements in residential programs and out-of-home placements.  For instance, Chelsea has had 34 placements since she was six; Ralph had 15 substitute care placements by age 6, and 21 by age 14; and Terrence had 19 placements and hospitalizations in 8 years.  PX 1072/8-9, 65; PX1101/5-6, 9, 14, 20, 30-31, 39, 48; PX1092B/30, 32; PX1095/7, 12, 17, 21, 31, 34; PX1072/8-9, 65-66.

169. When intensive home-based services are available, it is predictable that the number of psychiatric hospitalizations and long-term residential placements will be dramatically reduced.  Greer TT 774:21-775:1.

170. Harm From Out-of-Home Placement.  Disruptions in homes, placements and service providers are harmful and traumatizing to the sample children, contributing to their sense of loss and already serious mental health problems, while potentially worsening their behaviors.  Lengthy out-of-home placements have also jeopardized the emotional development of the sample children, resulting in their becoming “institutionalized” or “residentialized.”  Whitaker TT 915:4-916:7; Beyer TT 784:23-785:5, 1550:3-11; PX1072/10-11; PX1092B/54.

171. For example, after seven years in institutional programs, Forrest appears stuck in residential placement.  He lacks the basic survival and social skills needed to interact in the community.  Sarah also craves the intimacy of a family, but has become “residentialized,” with limited ability to form permanent attachments.  PX1095/6-8; PX1072/10; Beyer TT 796:11-798:3.

172. Lack of Intensive Home-Based Services Prolongs Out-of-Home Placement.  Many of the children in the sample could be discharged from facilities or residential programs that are not meeting their needs and moved to less restrictive settings if intensive home-based services were available.  Janice is ready to move from an acute psychiatric hospital unit; however, no appropriate community alternative has been identified for her.  Joyner TT 610:12-612:2, 649:25-651:5; White TT 520:6-10; Beyer TT 1553:2-13.

173. There is currently no intensive home-based program that will “circle” around a foster home and provide daily supports, including training and guidance to help foster parents understand and tolerate acting-out behaviors.  As a result, Sarah will not be successful in the community with only outpatient therapy or a few hours a week of outreach services.  It is crucial that she have a single treatment team that includes her foster family and can provide ongoing, intensive home-based services, training and supports.  Beyer TT 799:17-802:9, 1555:9-1556:24; PX1072/12.

174. Traditional Service Are Grossly Insufficient.  Traditional “cookie cutter” services cannot address the complex and chronic needs of the sample children.  Nevertheless, most of these children receive only generic, outpatient treatment and services that are time-limited or otherwise short-term in nature.  Such services are neither individualized nor flexible enough to meet their needs.  White TT 521:23-523:8; PX1092B/51-52.

175. Greg only receives “treatment as usual,” which is not the medically necessary treatment that he requires.  The supports Tom’s family receives from the DMR are time-limited, despite the fact that Tom’s complex needs are long-term.  [CITE NEEDED RE: TOM];  Greer TT 698:18-700:6.

176. After many hospitalizations and out-of-home placements, both Jennifer and Kristin are residing with their families and receiving 3 months of transitional services.  Both girls have needed, and currently need, intensive home-based services to address the severity of their illnesses and the challenges of family reunification.  To maintain them in the community these services must be available not just for a few months but for the foreseeable future.  PX1095/12-14, 16-18.

177. Long-Term Risk.  Without intensive home-based services, sample children are at risk.  Like Shentelle, Raymond, Vanessa and Sarah, these children are at risk of long-term hospitalization, failed foster care, repetitive restrictive placements, and incarceration.  PX1092B/28-30, 52; Beyer TT 797:20-798:10, 805:10-24, 1548:19-1550:11; PX1072/14-19, 40.

C. Many Members of the Plaintiff Class Are Stuck in Hospitals, Residential Facilities, and At Home Because They Need, But Are Not Receiving, Intensive Home-Based Services.

178. MBHP maintains a Cases Awaiting Resolution or Disposition (“CARD”) list of children who are stuck on inpatient units in its network hospitals.  It is not medically necessary for these children to be hospitalized.  Each extra day is an Administrative Necessary Day (“AND”).  The number of children who remained in hospitals on AND status rose from an average of 32 children in 1998 to 138 children in 2003.  PX1100B/4; PX681/MBHP8162; Mikula TT 4428:24-4429:5; Betts TT 3901:19-3902:8.

179. Neither the defendants nor MBHP have been able to significantly reduce the number of children on the stuck kid lists over the past 6 years.  Betts TT 3902:1-8.
180. In 2003, half of all children’s days spent in a hospital in Massachusetts (i.e., 48,867 days) were AND medically unnecessary days (i.e., days when children no longer need hospitalization) and a quarter of all acute admissions resulted in at least one AND.  PX240/DMA62383; PX1151B/6.

181. MBHP spent approximately $19,000,000 on medically unnecessary treatment and hospitalization in FY02.  Betts TT 3923:15-3925:14. 

182. As of December 2002, 37 kids -- or approximately one third of the children on the stuck kids list -- had been waiting for over 100 days.  Betts TT 3897:19-3898:12.

183. The stuck kids list includes only children stuck in private psychiatric hospitals and related acute levels of care funded by MBHP.  It does not include any children stuck in facilities funded by the other four MCOs.  Betts TT 3910:14-24; Mikula TT 4428:12-23.

184. The stuck kids list also does not include children who are stuck in DMH inpatient facilities and state hospital units, DMH acute residential programs at state hospitals, DMH or DSS community residential programs, and DYS facilities and programs.  As a result, the state’s stuck kids figures dramatically underestimate the number of children who receive medically unnecessary and/or unduly restrictive care.  Betts TT 3909:14-3910:7; Mikula TT 4429:9-12; PX404; PX1151B/6. 

185. There are far more stuck kids in residential programs than in psychiatric hospitals.  There is no cost disincentive (such as AND in hospitals) to keeping stuck kids in residential care.  Jackson TT 2234:7-2235:11; O’Shea TT 1863:17-1864:5; PX1100B/7. 

186. Hospitals would prefer to close units or beds rather than continue to keep children in unnecessarily restrictive, clinically inappropriate, and expensive hospitalization.  Medically unnecessary hospitalization is “bad for children, bad for hospitals, and bad for the Commonwealth.”  Matteodo TT  [CITE NEEDED];1428:18-23.

187. Stuck kids have been viewed primarily as a cost problem for insurers.  This has led to a narrow, short-term response by shifting SED children to residential care, instead of addressing their long-term needs to be with families and communities.  PX1100B/4.

188. Children are stuck in hospitals and residential facilities because there are not intensive home-based services available across Massachusetts for SED children.  [CITE NEEDED]
189. MassHealth has not created, and does not propose to create, intensive home-based services as an alternative to unnecessary residential placement and hospitalization.  PX240/ DMA62383.

IV. Massachusetts Does Not Provide Intensive Home-Based Services To SED Children Statewide.

A. Medicaid Does Not Provide Statewide Intensive Home-based Services, Through MBHP or Other MCOs.

190. MassHealth contracts with five Managed Care Organizations (“MCOs”), including MBHP, to provide Medicaid services to adults and children.  MBHP, which also manages the primary care clinician (“PCC”) plan, enrolls approximately half of all Medicaid recipients.  The other four MCOs share the remainder of the Medicaid population and are responsible for providing all medically necessary treatment to children in the plans.  Norton TT 2624:16-2627:6, 2628:6-2629:1, 2945:3-2945:20; Straus TT 2991:18-20.
191. Much of the evidence relied upon by the parties focused on MBHP, the largest provider of Medicaid mental health services to children.  The other MCOs offer services that are, at most, equivalent to MBHP.  Accordingly, these findings focus on MBHP programs, but the services of the other MassHealth MCOs are plainly no better.  Norton TT 2626:6-2628:20.  

1. MBHP and the other MCOs have no single program, other than two limited pilot programs (CFFC and MHSPY), that provide necessary intensive home-based services to SED children for as long as needed.

192. MHSPY and CFFC are strictly limited in capacity and only are available to children living in ten towns, and, as discussed further below, FST and CSP are insufficient to meet the needs of SED children.  Norton TT 2838:6‑2839:20; Beyer TT 852:17-853:9 (The Court: “I’m willing to take judicial notice of the fact that there are probably more than 250 families that need [CFFC] services”); PX1100B/14,17; Kamradt TT 1701:17-25; Grimes TT 1604:9-10 (there are waiting lists for MHSPY); Jackson TT 2291:8-2291:10 (wait list for CFFC); PX311.

a. FST is insufficient to meet the needs of SED children.

193. According to the Director of Behavioral Health of MassHealth, FST is the only discrete program that includes the essential array of intensive home-based services, and is the “most intensive .  .  . home-based service” that MassHealth offers.  Norton TT 2833:11-2835:10; Kaegebein TT 3199:3-8.
194. The defendants acknowledge, however, that FST is only a “short-term” service.  PX256; Kaegebein TT 3181:19-3183:13 (FST described as “an acute service” for which “typically families require six weeks of intervention”); Norton TT 2848:5-2849:7 (FST short-term in its design and “described in the documents as a short-term service.”)

195. MBHP literature uniformly describes FST as a “short-term” or time-limited service.  The MBHP Provider Manual defines FST as “short-term, intensive, therapeutic services… to assist the family in stabilizing children and adolescents during a psychiatric crisis .  .  .  [and] designed primarily for delivery during an episode of acute emotional disturbance and secondarily after out-of-home treatment, such as inpatient hospitalization or acute community-based treatment.”  PX164/DMA021554.  MBHP’s Performance Specifications describes FST in the same way.  Brochures distributed by MBHP to its members describe FST as available to members and families “for one to six weeks at the time of crisis.”  DX62/9; DX123; Betts TT 3524:21-3526:12, 3585:14-3586:12; Kaegebein TT 3177:23-3178:10, 3178:20-3180:11; PX0853/MBHP037951.

196. In addition, the other MCOs similarly provide FST as only a short-term service.  PX989/NHP00815-16 (NHP Bulletin states that FST “will be authorized 3 weeks at a time… for no longer than 3 months”).

197. The providers who administer these services understand FST to be a short-term service for children in crisis.  Cohan TT 1945:14-24 (“three to six weeks – with great negotiation”); O’Shea TT 1925:12-21 (“[T]he way it’s designed at our agency, it’s an adjunct to the crisis team”).

198. [POSSIBLE DELETION] FST services must be billed in 15-minute units, and each unit must be documented as supporting one of the goals of the FST treatment plan, making approval for continuation of FST difficult.  Cohan TT 1946:7-14; Kaegebein TT 3183:22-3185:4.
199. Providers also experience limitations in the intensity of FST services.  Many of the children receiving FST services do so as a step-down from 24/7 hospitalization or long-term residential care, but these children receive FST services for only 7-12 hours out of the 168 hours in a week.  The 7-12 hours per week of FST is not all time spent with the child or family; it includes time spent on paperwork and documentation to receive reimbursement for the service, as well as time speaking with schools, psychiatrists, and other relevant parties.  Cohan TT 1945:14-1946:6, 1946:21-1947:20.

200. MBHP’s utilization data confirms that FST has limitations in both the duration and intensity of services, with these limitations becoming greater over time.  For FST services provided by MBHP, the average duration of an FST episode for the first 8 months of 2004 was 34 days -- a 23% decrease from the 44 days per episode children received in 2001.  80% of MBHP members who received FST services received these services for a period of fewer than 60 days.  On average, members received FST services 8.6 hours per week in 2004, down from 9.6 hours per week in 2001.  The average amount spent per episode in providing FST services decreased over the past three years from approximately $2,400 per child in 2001 to $1,800 per child in 2004.  PX1146/5-6 Exhibit A.

201. FST, which is short-term by design, is ill-suited to treat the long-term problems characteristic of SED children.  Because it is a short-term service, providers “front-load” a lot of FST services.  FST’s durational limitation prevents the provider from going “on to the next step of making sure that there’s follow through with the treatment plan.”  Marcus TT 2189:5-15.  Many times, FST providers are “just getting to the point where [they are] stabilizing the family and child,” when they encounter the short-term durational limitation.  Marcus TT 2190:1-20.  As a result, some families become “frequent flyers,” entering FST programs “two, three times, even four times.”  Marcus TT 2189:21-25.

202. Experts and providers agree that FST cannot provide services with sufficient duration and intensity to meet the needs of SED children.  FST does not address the chronic, trauma-linked mental health problems in these children, or the difficulties birth, adoptive and foster parents face in managing them that cause over-reliance on residential care.  Marcus TT 2189:5-15; Beyer 839:2-25, 844:23-845:12, 846:10-15; PX1100B/17.  [ADDITIONAL AUTHORITY]
203. FST especially fails to address the needs of SED youth in residential treatment programs who could be transitioned home with a longer-term treatment alternative.  FST does not have an integrated team process that utilizes a strength-based approach involving families who identify the needs of the child and take an active role in treatment decisions.  PX1151B/9.

b. CSP cannot address the needs of SED children.

204. CSP, by design, is a “short-term transitional” service.  Kaegebein TT 3130:5-20.  It is less intense that FST and is “more of a supportive problem solving plan and it uses a paraprofessional as opposed to licensed clinicians.”  Kaegebein TT 3123:4-14, 3154:21-3155:2; Norton TT 2845:18-2847:8.
205. Providers confirm that CSP is a short-term, non-clinical service, less intense than FST and most often used for adults.  Kaegebein TT 3209:19-3210:3.  (“Providers think of CSP more as an adult service”); Marcus TT 2191:19-2193:6 (CSP is a “bachelor’s driven” case management service, “not a clinical model,” is a “step-down from FST”); Cohan TT 1948:6-1949:18; PX535/HHS14677, 14753 (EOHHS report to legislature showing that for FY 2003, 754 adults and 359 children and adolescents, received CSP).

206. Finally, MBHP’s utilization data shows CSP duration and intensity declining over time.  The average duration of CSP services to children decreased from 133 days per episode in 2001 to 55 days per episode in 2004.  The amount of CSP services delivered to a child during an episode in CSP steadily decreased from a total of 85 hours per episode to 38 hours per episode from 2001 to 2004.   In 2004, $1,200 per child per episode was spent on CSP, which is a 52% decrease from the $2,500 spent per child in 2001.  PX1146/5-6; PX1151B/9-10.

2. The Commonwealth’s patchwork of discrete and limited programs cannot be combined as an integrated intensive home-based treatment. 

a. Intensive home-based services are distinctly different from a collection of discrete interventions.

207. Although the Commonwealth provides “discrete clinical interventions” similar to a number of the components comprising intensive home-based service, it does not provide these “discrete interventions” in an integrated, unified program outside of CFFC and MHSPY.  Norton TT 2829:19-2830:10.  If the services are not coordinated and connected through a single team, they are not the same as intensive home-based services.  Greer TT 682:22-683:10; Beyer TT 1557:4-10.

208. It is not possible to patch together discrete services covered by MBHP and create intensive home-based services, since they do not include a comprehensive assessment for home-based services, a single treatment team, a single treatment plan, a single case manager with the authority to access needed treatment for as long as necessary, in-home crisis services, and behavior therapy provided by a behavior specialist who can work with the child in the home and community.  Grimes TT 2055:15-21; Jackson TT 2287:2-11; O’Shea TT 1890:24-1891:14; Marcus TT 2198:25-2199:4; Cohan TT 2280:15-21 (“I can’t provide a long-term service with a short-term model”).

209. Effective mental health treatment for SED children, like medical treatment for persons with chronic asthma or diabetes, must be integrated, coordinated, and delivered by a single team pursuant to a single plan, under the leadership of a case manager who can access and authorize necessary support services.  Grimes TT 1581:4-13 (“FST is kind of like a nebulizer, that there might be a time in the course of a child’s illness that having an FST … is appropriate as a limited intervention, but it is not the overall treatment that that child needs”); Nace TT 1312:14-1313:19.

210. Providing discrete treatment interventions from different providers, pursuant to different treatment plans, even if some services are sometimes offered in the home, does not constitute intensive home-based services.  Greer TT 683:25-684:9; Friedman TT 350:11-351:8.

211. Patching together home-based services for SED children is especially impossible in Massachusetts because of the bifurcation of acute and chronic services between Medicaid and other state agencies.  PX493/HHS12216 (EOHHS states that: “While MassHealth covers acute psychiatric services, psychopharmacology, and some ongoing services, much of the long term and chronic services are provided by other agencies within EOHHS”).
b. Even if such discrete services could be patched together, the Commonwealth has no mechanism to do so and has made no attempt.

212. The defendants frequently suggest that MBHP care management could be used to combine discrete programs.  Review of these existing management services shows that they are not suited for such a task, as set out below.  Norton TT at 2723:2-9.  

213. MBHP’s care management program has three levels: intensive clinical management (“ICM”), care coordination, and targeted outreach.  Kaegebein TT 3083:21-3084:1; DX35/67-73.
214. These three levels of care management are not clinical services performed by MBHP’s contracted behavioral health providers, but are administrative functions.  MBHP receives a monthly payment of a little over two million dollars for its administrative expenses, a subset of which covers all types of care management.  Administrative care managers review utilization of services and determine which services to approve for payment.  PX164/DMA021503; Norton TT 2944:10-22, 2945:22-2946:10; Kaegebein TT 3153:2-9; Kress DT 10:2-11.

215. In December 2003, the President of Mental Health and Substance Abuse Corporations of Massachusetts, a statewide association of mental health providers, distinguished “bureaucratic management like case management” from actual services.  PX790/MBHP021569
216. The highest of the 3 levels of case management, ICM, remains an administrative service that does not provide clinical treatment or interventions.  ICM is primarily a telephonic service.  Intensive Clinical Managers generally have face-to-face contact with only about 25% of the children they serve and “almost never” meet with children in their homes.  Norton TT: 2951:1-11; Betts TT 3927:5-7; Kaegebein TT 3159:3-22, 3174:1-10; Bannish TT 3823:8-23.

217. Staffing of ICM services is limited: MBHP has 17 full time intensive clinical managers, each of whom carry caseloads of 45-50 individuals.  There are 5 regional ICM supervisors who perform as “half-time” intensive clinical managers in addition to their supervisory functions and carry a caseload of approximately 10-15 individuals.  Kaegebein TT 3172:6-3173:5; Bannish TT 3767:23-3768:4.

218. The total number of children served by the ICM program is approximately 450, and ICM, therefore, services only a small fraction of the population of SED children.  Approximately 75% of these children are in the ICM program for less than one year.  Children are discharged from ICM if they have suffered “no more than one acute episode of care during a 90-day period where the acute episode is no longer than 3 days in duration.”  Norton TT 2952:2-2955:1; Kaegebein TT 3163:20-3164:25, 3174:16-24; see also ¶ ____, supra.

219. ICM depends on referrals from other sources.  Members are selected into ICM based on eligibility criteria that are separate and apart from medical necessity clinical criteria.  Kaegebein TT 3163:20-3164:25 (self-referrals are very “unusual”); PX0824/MBHP030731.  

220. According to the largest mental health providers, ICM is not a meaningful or regularly used service for SED children.  Cohan TT 2266:5-18; Marcus TT 2191:19-2192:19; O’Shea TT 1884:10-1886:12 (eligibility criteria for ICM so strict that “we don’t even bother.  We don’t have any kids in it.”); Jackson TT 2237:25-2238:19 (there are no case management services from MBHP or MCOs where case manager works with child and family in the home).

221. Care Coordination, the second level of care management, is designed for members whose symptoms or needs are less complicated than those receiving ICM.  Care Coordination constitutes “periodic intermittent support services to members and providers.”  Norton TT 2948:3-2950:10.  Care Coordinators do not meet with members; all contact with members is by telephone.  Care coordinators do not perform any clinical assessments of children, nor are they responsible for developing a child’s treatment plan.  Norton TT 2948:3-2950:10; Kaegebein TT 3154:2-9, 3155:5-3157:2; PX824/MBHP030725; PX164/MBHP21629.

222. Targeted outreach is the least intensive of the three levels of care management.  Targeted outreach focuses on short-term problem solving for members who have difficulty accessing treatment.  Contracted providers regard targeted outreach as a single one-time service, such as transportation to a medical visit or making sure that a client follows up with a psychiatric appointment.  Kaegebein TT 3084:9-24; Norton TT 2947:4-2948:2; Marcus TT 2191:23-2192:1; P0164/021628.

223. Because all three levels of care management are an administrative service that is not billed by units, MBHP does not report utilization data for these services.  Therefore, there is no data from which to track the actual delivery of case management services.  Similarly, the defendants offered no data or information from which to determine what discrete clinical or other services or programs were provided in conjunction with any level of such administrative case management.  PX535; Norton TT 2945:22-2946:10; 2951:9-11; 2956:2-16.

3. Even at the level of discrete services or programs, the Commonwealth lacks necessary components of intensive home-based services.

a. A single treatment team, single treatment plan, and single clinical case manager are not available to treat the needs of SED children.
224. Children with SED cannot now obtain a single treatment team from MBHP or other MCOs that develops and implements a single treatment plan for all needed services.  Kamradt TT 1704:13-24; Jackson TT 2238:1-2239:5; O’Shea TT 1864:6-14, 1883:1-5; Cohan TT 2280:25-2281:7; Marcus TT 2181:4-11.

225. Children with SED cannot now obtain a case manager from MBHP or other MCOs who helps develop, implement, and monitor a single treatment plan.  Children with SED cannot get a case manager who has the authority to arrange or access all needed treatment for as long as needed.  And children with SED cannot get a case manager who can assist, support, and spend time with the child and family.  O’Shea TT 1884:10-1885:4; Cohan TT 2266:2-18.

b. Comprehensive assessments for home-based services are not available to treat the needs of chronic SED children.

226. [Possible Paragraph re:  MBHP currently making assessments at the front end to discrete programs, and not undertaken reimbursable separately, thus brief.  Only 2 or 3 special and very limited assessments presently are separately deliverable and reimbursable.]
227. Children with SED cannot get a comprehensive assessment for home-based services from MBHP or other MCOs, except when applying for the CFFC or MHSPY programs.  Jackson TT 2237:11-16, 2308:16-2309:9 (contrasting a 4-6 week assessment in CFFC with the one hour assessment available to other children); O’Shea TT 1882:1-6 (nor can children receive specific assessment for behavior therapy/specialist); Cohan TT 2278:10-13.  

228. Assessments provided through the CFFC program differ from assessments for outpatient services, because they are long-term and last from four to six weeks.  These long-term assessments are an important part of the individual plan of care offered in the CFFC program.  No other MBHP program requires an assessment matching the magnitude or quality of the CFFC long-term assessment.  Fields TT 3719:15-3720:19.  

c. Behavioral support is not available to treat the needs of SED children.

229. Children with SED cannot access behavior specialists or aides who will assist them in their homes and communities to address serious behavioral issues.  Jackson TT 2239:6-2240:2; O’Shea TT 1885:5-14; PX1100B/17-18 (behavior specialists work under the supervision of a clinician, teach children to control challenging behaviors, and coach parents how to manage the child’s behavior).  

230. MBHP does not provide, as a discrete covered service, behavioral specialists, behavioral aides, or in-home behavioral services that could address a child’s serious behavioral challenges at home, in the community, and in the school.  Norton TT 2869:13-2870:11; Betts TT 3913:15-3914:24.

231. The only covered services that may provide SED children some form of behavior therapy in the home or community are FST and CSP, but these services are limited in duration and intensity and cannot address the long-term needs of SED children.  Because such behavioral therapy is not separately reported or tracked, it is impossible to determine the extent to which this intervention actually is delivered through FST or CSP.  Cohan TT 2279:24-2280:21; Norton TT 2857:13-15; 2869:13-2870:11.  

232. The only place in which children may receive behavioral therapy as a separate reimbursable covered service is in a 24-hour setting, such as a residential facility or an inpatient unit.  In FY 2003, the total number of children 18 and under who received “outpatient specialing” in a 24-hour setting was 34.  DX35/App A-1, D-4-4, E-1(e); Norton TT 2900:13-2901:13.

d. Emergency and crisis support in the home is not available to treat the needs of SED children.

233. MBHP has a statewide network of 28 Emergency Services Providers (“ESP”) as the gatekeepers for inpatient hospitalization.  The primary function of ESPs is to screen the child outside the home in order to determine if hospitalization is appropriate.   PX1100B/10; Cohan TT 1955:4-1958:20 (crisis teams have “limited ability to go to people’s homes” and “families do complain about that”), 2276:4-23 (crisis services not integrated into any overall intensive home-based service); Jackson TT 2284:4-2286:3 (parent with child in crisis must go to outpatient center, hospital, or sometimes school). 

234. Children with SED cannot get crisis intervention services from MBHP or other MCO that can provide in-home crisis stabilization services for the child and family in order to avert hospitalization.  Jackson TT 2240:3-12, 2284:24-2286:3 (“Very very seldom do we go to anyone’s home”); O’Shea TT 1886:25-1887:20.

e. The other discrete MassHealth programs available to children living at home are not sufficient to treat SED children.

235. In addition to FST and CSP, the Director of MassHealth’s Behavioral Health program cited 28 discrete programs as potential components of intensive home-based services.  These services are short-term (e.g., Community Crisis Stabilization), delivered in a facility or residential placement (e.g., Partial Hospitalization), or marginally relevant to the needs of SED children (e.g., Substance Abuse Outpatient, Acupuncture Treatment).  Norton TT 2838:6 – 2839:20; DX35/App. A‑1.

236. MBHP’s Diversionary Services are either short-term or provided in an out-of-home settings like a hospital or other twenty-four hour facility: Community Crisis Stabilization, Partial Hospitalization, Community Based Acute Treatment (“CBAT”), and Intensive CBAT.  Norton TT 2847:9-20, 2853:6-2854:6.

237. MBHP’s Outpatient Day Services are all provided in “an ambulatory setting,” which means an office.  DX35/Appendix A-1.  In addition, these services have been provided to very small numbers of children.  Norton TT 2854:12-2855:25, 2856:7-2860:21.

238. MBHP’s Mental Health and Substance Abuse Outpatient Services are either delivered at a rate of approximately two hours or less of service per child per year, or deal solely with medication.  DX35/Appendix A-1; Norton TT 2870:23-2874:20 (2.3 units of family consultation/child/year in FY03), 2874:22-2875:21 (about 1.5 units of case consultation/child/ year in FY03), 2876:22-2879:6 (about 1.5 units of diagnostic evaluation/child/year in FY03).

239. MBHP’s Other Mental Health Outpatient Services serve a limited population or are otherwise rarely used.  Norton TT 2886:11-2887:20 (individual psychotherapy, family couple therapy, and group therapy are used in “exceptional cases” and require pre-authorization), 2887:21-2889:20 (Assessment for Safe and Appropriate Placement (“ASAP”) serves a limited population of children), 2890:6-17 (ASAP maximum duration of 20 units), 2891:9-2895:13 (Comprehensive Child and Adolescent Assessment Protocol delivered to 1 child in FY2002, with no information reported on FY2003 or FY2004), 2895:16-2898:1 (less than one unit per child per year on average of Collateral Contact).

B. Massachusetts Service Providers and Program Experts Confirm That Intensive Home-Based Services Are Not Available, And Institutionalization Remains The Default Treatment For SED Children.

240. The full array of intensive home-based services demonstrated as effective and provided under EPSDT in many states across the county are not offered under Medicaid in Massachusetts.  Most notable is the failure to include important services such as a single case manager that directs a single treatment team and develops a single treatment plan, and behavioral aides/behavioral specialists.  The provision of services by multiple agencies with different eligibility criteria, and separate authorization requirements for each service type, prevents timely access to necessary care.  Jackson TT. 2300:2-8 (“For these children, its’ business-as-usual”); PX1144B/16-17.

241. The Massachusetts Medicaid program does not provide intensive home-based services for children throughout the State for as long as needed.  Instead, it provides narrowly defined and time-limited services, rather than flexible and individualized services.  Beyer TT 856:11-17; Kamradt TT 1713:23-1714:13, 1756:24-1757:2; PX1151B/7; Grimes TT 1607:15-21; PX1148B/13; Jackson TT 2287:19-23 (Medicaid provides short term services to treat acute situations or conditions: “Once you get beyond that emergency service bubble and back out into the community, those services are not available.  They don’t exist”); Cohan TT 1942:5-16 (“I don’t think the system has the capacity to provide it for everyone who needs it”); PX493/HHS12218 (EOHHS acknowledges that Medicaid has not traditionally paid for community-based services).

242. Home-based services do not exist in sufficient capacity, intensity, duration, and location to respond to the documented need of Medicaid-eligible children.  Cohan TT 2280:25-2281:23 (children need intensive home-based services and regress, are hospitalized, and are traumatized as a result of not receiving them); PX1151B/7; Beyer TT 845:10-848:24, 849:2-19, 859:7-13; Greer TT 706:9-16, 708:24-25; PX295/DMH23143-44 (DMH acknowledges children’s mental health crisis and proposes an expansion of MHSPY and MHSPY-like programs).

243. The home-based services that the Commonwealth provides for Medicaid-eligible children and families are insufficient to meet their needs in a number of significant respects, including: limited geographical coverage, limited duration, limited intensity, limited capacity, lack of comprehensiveness, and omission of necessary service types, such as behavior therapy and specialists.  Beyer TT 857:2-23; PX1100B/4; PX1151B/18-19; PX112 (legislative testimony of the Commissioners of DMA, DMH, and DSS that there is a lack of community-based services, leading to unnecessary hospitalization and recommending expansion of MHSPY and CFFC).

244. Massachusetts families struggle to obtain needed mental health services for their children and usually have to wait for months to access even limited services like outpatient treatment.  33% of the families surveyed waited over a year before they received these services for their child.  Lambert TT 2402:21-23, 2412:17-22; PX294/DMH 23021-23; PX116/DMA011653.

245. In Massachusetts, there are few long-term treatment options for SED children, and very limited alternatives between outpatient services and out-of-home placement in residential programs and hospitals.  “Lacking anything in between, they end up in residential, and the lack of these intensive home-based services at the other side means that they can’t come out of residential.”  Beyer TT 1563:2-15; Jackson TT 2288:1-4 (“Without a consistent services that’s available to them, they get sicker or they reenter the system either through emergency services or other more restrictive levels of care”).

246. As a result of the lack of intensive home-based services, Massachusetts relies heavily upon residential and inpatient services, and keeps children in these restrictive settings far longer than medically necessary.  Beyer TT 861:4-862:7; PX1100B/16; Kamradt TT 1713:3-22; PX487A/HHS11327.

C. The EPSDT Special Request Process Is Ineffective and Inaccessible and Does Not Provide a Workable Mechanism to Obtain Intensive Home-based Services.

247. After the filing of this case challenging the absence of medically necessary intensive home-based services, DMA identified this case and that challenge as a “Red Risk” or “Red Rating.”  A Red Rating is a serious liability or risk to the agency.  Norton TT 2939:10-22; McMullan DT 41:5-11; PX283.

248. MassHealth created a special request process in direct response to that liability risk raised by this case.  The special request process was promulgated as an amendment to the EPSDT regulations in March 2003.  Norton TT 2939:10-22, 2940:6-12, 2940:24-2941:10; PX253/DMA 66298-99; PX518, 519.  This regulation provides “to receive payment for any [EPSDT service] that is not specifically included as a covered service under any MassHealth regulation, service code list, or contract, the requester must submit a request for prior authorization” to MassHealth.  130 C.M.R. § 450.144(A)(2).

249. The special request process is not designed or implemented in a manner that permits families or providers to obtain services not provided through MBHP and the other MCO’s, such as intensive home-based services.  The regulatory amendment does not contain any criteria, guidelines, timelines, rates, and outcomes for uncovered services.  Nace TT 1300:3-10 (process is an obstacle to developing home-based services and to the timely provision of such services); PX1145B/22-25.

250. The regulatory amendment lacks standards, a clear process for review and approval of requests, and guidance to clinicians as to what is required to secure approval of an uncovered service.  MBHP’s child and adolescent director did not even know if a Medicaid recipient could invoke it and whether they have to first appeal to MBHP.  Betts TT 3882:8-23; Nace TT 1299:20-1300:2 (process is a barrier to receiving medically necessary home-based services); PX1150B/13. 

251. The special request process is not a realistic or workable mechanism for children to obtain intensive home-based services.  Nace TT 1308:1-7 (“Generally, practitioners won’t provide a service if it is not on the fee schedule”), 1343:23-25 (The Court:  “The existence of a service code makes it easier to provide the services that are described in the service code”); PX1150B/13; PX1145B/24-28.

252. The regulatory amendment is remarkably similar to one initially adopted in Pennsylvania that proved unworkable.  Only when Pennsylvania placed intensive home-based services on its Medicaid fee schedule, and issued clear criteria for accessing and billing for these services, were they widely used.  Nace TT 1301:7-12, 1308:19-24, 1320:22-1322:6.  PX1150B/6-13

253. Neither DMA nor MBHP ever provided notice or information to families about the new regulation.  Neither DMA nor MBHP ever provided training or issued a Network Alert or any information to clinicians or providers about how to use the special request process.  Betts TT 3881:9-11, 3881:14-22; Norton TT 2942:21-23; Cohan TT 1942:1-21.

254. Providers have never heard about the special request process or considered using it.  Jackson TT 2236:18-25; O’Shea TT 1877:24-1878:16 (“I’ve been involved in trade groups and committees for 20 years and I’ve never heard it discussed….I don’t know anybody that knows about it.”)

255. The special request process has never been used for behavioral health services.  McMullan DT 118:8-24; Norton TT 2941:22-2942:7; Betts TT 3883:20-23; Rosenbaum TT 1813:6-9.

D. Neither DMH nor DSS Provide Intensive Home Based Services to Compensate For Mass Health’s Failure To Do So.


256. The defendants argue that intensive home-based services are available through DMH and DSS.  [CITE]  MassHealth acknowledges that it cannot “delegate away” its EPSDT obligations, and must ensure that necessary services in fact are provided even when delivered by other agencies.  [CITE]  Nonetheless, there is no meaningful supervision by MassHealth or accountability of DMH or DSS to MassHealth regarding services delivered.  [CITE]  Further, as set out below, what services these other agencies in fact offer are grossly insufficient to fill the gap from MassHealth’s failure to provide medically necessary intensive home-based services to SED children.  

257. Programs funded and operated by other state agencies, to the extent these are relevant, are narrowly limited to children eligible for those agencies and have long waiting lists.  Beyer TT 847:25-848:24; PX1100B/14; Grimes TT 1625:9-1626:2 (“The bulk of SED children have never and would never get DMH services….  It is very hard to get DMH services in this state”); O’Shea TT 1867:2-4 (significant wait lists), 1868:25-1870:5, 1872:22-1873:5 (“I wouldn’t in any way, shape, or form call [DMH wrap] a program.  To me, a statewide program is something that’s available to people who need it”); Jackson TT 2232:13-2233:8; Cohan TT 1944:1-18 (“It’s almost like you have to have suffered enough pain to be eligible for DMH”), 1948:6-19; Marcus TT 2194:21-2195:6 (establishing eligibility is a difficult process and then the child is placed on a waiting list).

258. MBHP and the other MCOs provide the acute or short term care for Medicaid children using federal funds and bound by federal requirements such as EPSDT.  DMH, DSS, DMR, and DYS provide chronic or long-term care for these same children primarily using state funding, independent of federal Medicaid/EPSDT requirements.  Mikula TT 4307:21-4308:4 (bifurcation between acute care [MBHP] and continuing care [DMH]), 4306:19-22 (MBHP/MCO acute care programs needs not adequate to meet SED children served by DMH) 4402:9-12 (DMH does not look at medical necessity in determining what services a child will receive); Betts TT 3900:23-3901:8, 3912:8-19 (MBHP does not provide services for “chronic” conditions); O’Shea TT 1875:23-1876:11; Jackson TT 2299:21-2300:8 (“It’s a very fragmented system that does not work well for these kids or families”); PX493/HHS 12216.

1. DMH’s programs have long wait lists and are not available to most Medicaid-eligible children.

259. Only a very small percentage of Medicaid-eligible SED children who are served by the MassHealth MCOs can qualify for DMH services and can receive any DMH programs.  Most SED children are not eligible for DMH at all.  Jackson TT 2230:14-2231:9; O’Shea TT 1860:8-18; Cohan TT 1944:1-1945:2, 2277:18-2279:2.

260. The DMH application and eligibility process is complicated, lengthy (up to 6 months) and competitive.  A determination of eligibility is “like getting into Harvard….”  A child must “have a history of hospitalizations, of treatment.  It's almost like you have to have suffered enough pain to be eligible for DMH, so we're not going to intervene here until you prove to us you're really sick.”  Cohan TT 1943:24-1944:18.  

261. A determination of DMH eligibility does not automatically result in the assignment of a case manager.  Case management, including the development of an Individual Service Plan (“ISP”), is only provided to DMH eligible individuals if resources permit, which they usually do not.  Mikula TT 4401:14-20; Cohan TT 1944:19-1945:2.

262. DMH can provide case management to only 1,500-1,600 children at a given time.  A case manager is a prerequisite to receiving an ISP from DMH.  Between 1,400 and 2,300 children have been, and continue to be, on the wait list for DMH case management.  Mikula TT 4236:1-6, 4327:5-7, 4305:9-14.
263. Moreover the Commissioner of DMH testified that the agency’s case managers function as “traffic cops,” rather than oversee a single integrated treatment.  Mikula TT:4314:1-10 (“They guide, they goad, they support, they encourage, they advocate, they help navigate the maze of the bureaucracy”).  As a result, children meet with their case managers as little as 6 hours a year.  Alintuck TT _______; PX790/MBHP021569.

264. DMH has an Intensive Family Support Program, but it serves only about 1,354 families at an average cost of approximately $10,000.  IFSP uses a single team to provide a range of flexible services for an average of six months per child.  There are long waiting lists for the program, which is not available to Medicaid-eligible children who do meet DMH’s strict eligibility criteria.  The program is not equally available in all portions of the state.  PX1151B/15; PX1100B/11.

265. [PARAGRAPH RE:  DMH INITIATIVES TO BE ADDED]
2. DSS’ programs focus on residential care, do not provide intensive home-based services, and are not available to SED children who are not in the custody of DSS.

266. The Department of Social Services (“DSS”) has approximately 40,000 “open cases” that result from substantiated reports of child abuse and neglect, referrals from Juvenile Court in CHINS petitions, and through parental requests for voluntary services.  For the overwhelming majority of children served by DSS, the state agency assumes custody of the child and parents lose custody.  Only 6% of “open cases” are voluntary requests for services.  Wentworth TT 4148:6–4151:22, 4255:7-13; DX126/1.

267. From the total of all open cases requiring DSS intervention in 2004, 26% -- over 10,000 children -- were in DSS custody in out-of-home DSS placements.  8,031 children were in foster care and 2,660 children were in residential care.  Wentworth TT 4153:7-12, 4155:23-4156:5; DX126, p.12.

268. DSS residential care is provided in congregate care facilities, such as residential schools, group homes and shelters that are not family settings.  Wentworth TT 4154:16-20, 41, 4167:18, 4169:25.  

269. The length of stay in DSS’ main residential program, CommonWorks, for each of the last five years (through June 30, 2004) shows an increase in average residential stay per child from 408.8 days in 2000 to 707.8 in 2004.  Payments to these residential treatment facilities has increased from $5475 per child per month in 2001 to over $6100 per child per month in 2004.  PX1151B/6-7.

270. In fiscal year 2003, DSS expended $176 million for residential care for 2,350 children and is anticipating spending $219 million this fiscal year.  Wentworth TT 4223:4-4224:5, 4230:1-25; DX76/31; Wentworth TT 4200:17-23.

271. Although DSS has a preference to place children in the setting that is most homelike and least restrictive, DSS over-relies on restrictive residential care.  Because DSS resources are locked up in residential care and have not been deployed to the community, children “fail upward” to residential care.  Wentworth TT 4166:18-23, 4240:14-4241:9, 4285:20-25.

272. This undue reliance on high end residential care for children with SED and concomitant lack of support to children and families in the community has been recognized by DSS as a persistent problem at least since 1999.  Wentworth TT 4296:3-4298:7; PX477.

273. In April 2004, DSS Commissioner Spence, in his message to the legislature  (PX487A/HHS11327), acknowledged: 

Massachusetts relies extensively on residential care in hospitals and residential schools to care for its distressed children, although residential care is both the most expensive form of care, and is shown by research to be the least effective form of care for such children.  

274. In addition to residential care, DSS has a separate program called “Family Based Services” (“FBS”) intended to assist families and prevent the need for placement of a child out of the family.  FBS are short-term services, generally provided for three to six months, at an average annual cost of $890/family. FBS are provided to “intact families” to stabilize the family with the goal of discharging the family from DSS.  FBS are not available to foster care families or children placed in substitute care. Wentworth TT 4192:4-11, 4224:23-4225:12, 4237:17-25, 4238:22-4239:19; Michaels DT 21:6-17; PX132.

275. For the great bulk of families involved with DSS no purchased Family Based Services or residential services are provided.  24,000 families -- 64% of all open cases newly opened in FY03 -- did not receive any purchased services.  Wentworth TT 4225:13-15; DX76/31.  
276. DSS is planning a reprocurement of purchased services including residential services, with the objective of reducing utilization and spending on long-term residential placement.  The reprocurement project is intended to be budget neutral ‑ that is, there will be no new funding.  Funding will be made available for home and community-based services only to the extent it can be shifted from residential services.  Wentworth TT 4210:18-4211:10, 4289:23-4290:5; DX76/21.

277. The reprocurement project has been delayed repeatedly, and the DSS service reprocurement is now scheduled to be implemented by January 2006.  Wentworth TT 4272:1-4273-3, 4282:4-25.

V. Intensive Home-Based Services Are a Medicaid-Covered Service And Must Be Provided Under EPSDT. 

A. Intensive Home-based Services Are a Medicaid Covered Service.

278. Many states cover intensive home-based services in their Medicaid or EPSDT programs.  Valentine TT 2074:10-21; PX1088B/7; Koyanagi TT 1226:15-1227:24; PX1098B/9-10; Kamradt TT 1756:12-23; PX1148B/4; Greer TT 705:9-15; PX1150B/11-12; PX707/MBHP9137 (43 states provide intensive home-based services); PX1010 (HCFA letters covering wraparound services).

279. States do not need a federal waiver to cover intensive home-based services.  In fact, many states that do not have a waiver cover these services under their Medicaid or EPSDT programs.  Koyanagi TT 1230:17-21, 1232:12-17.

280. Intensive home-based services such as the treatment set at issue in this case are state plan services, properly covered and reimbursed under 42 U.S.C. §§ 1396d(a)(13) or (19), and thus, undeniably, part of the EPSDT benefit.  PX1010 (CMS letters indicating Medicaid coverage of intensive home based services); Valentine TT 2069:20-2070:14, 2074:25-2075:1; PX1088B/7; Koyanagi TT 1224:19-22, 1228:14-20.

281. States that provide Medicaid-eligible children with intensive home-based services that include a comprehensive assessment for home-based services, a single treatment team, a single treatment plan, a single case manager with the authority to access needed treatment for as long as necessary, in-home crisis services, and behavior therapy provided by a behavior specialist who can work with the child in the home and community.  The plaintiffs presented evidence regarding, in particular, programs in Alabama, Arizona, Delaware, Indiana, New Jersey, New York, North Carolina, Pennsylvania, Rhode Island, Vermont, and Wisconsin.  Valentine TT 2071:3-19, 2100:5-9, 2106:24-2107:11; Greer TT 673:11-675:6, 686:11-687:16; Koyanagi TT 1216:5-10; 1223:13-1225:4; 1228:14-1229:23; 1235:12-1236:1; PX28(NJ) ; PX 98(NC), PX104(WI), PX122, PX133(PA), PX277/DMA79931‑40(AZ, DE, NM, RI); PX1009(RI); PX1098B/9-13; PX1148B/3-6, 14; PX1150B/12, PX1160; PX1100B/6, 18; PX1151B/5, 14; DMA79944-49; PX141; PX103/DMA6580‑81; PX206 (PA).

282. Of particular interest, Arizona provides intensive home-based services statewide, as part of its EPSDT benefit, through the very same MCO (MBHP) that serves Medicaid children in Massachusetts.  TT Joyner at 595:19-22; PX277/DMA79931-34.  In addition, DMA investigated New Jersey’s intensive home-based services in great detail in 2002.  New Jersey, also through MBHP, provides EPSDT Intensive In-Home and Behavioral Assistance Rehabilitation Services, and Mobile Response Services, in the home or other community settings to eligible children statewide.  Such services include intensive care management with comprehensive assessments, an individualized service plan, oversight and involvement in the delivery of clinical and behavioral services, in-home crisis services, and counseling to support the child and increase caregivers’ coping skills consistent with the youth’s treatment plan.  PX28/BHP50-51, 55-58, 60, 67-9; PX277/DMA79939-40; Sherwood DT 62:9-63:10.
283. Indeed, MassHealth retained a consultant to document the states that provide intensive home-based services under their Medicaid programs.  The consultant produced a detailed analysis, which MassHealth considered accurate and reliable, detailing the number of states, descriptions of home-based services, and method of obtaining Medicaid funding for these services.  The consultant also analyzed the services that were and could be covered by Medicaid in MHSPY and MBHP.  Sherwood DT 76:22-78:8, 84:10-21 (Bailit Health Purchasing accurately identified the home-based services in other states covered by Medicaid); PX141; PX140/DMA14993-02.  
284. MassHealth disregarded the information collected by the consultant, and chose (improperly) to offer intensive home-based services only on a pilot basis through the CFFC program.  Sherwood DT 93:20-94:11 (MassHealth declined to use their charts because amending the state plan, as New Jersey did, would require the home-based services to be provided statewide to all children who needed them).

285. MassHealth also declined to seek Medicaid funding for all covered home-based services it provided in the MHSPY pilot program.  It gave no consideration to increasing Medicaid funding for MHSPY from 1998-2004.  When it finally did seek to increase the capitation rate for MHSPY, it explicitly omitted – and did not request Medicaid funding for – the intensive home-based services provided by MHSPY.  Valentine TT 2107:8-18, 2109:15-21 (the Court: “[T]here are significant services which would enhance the treatment for this very vulnerable population which the Commonwealth is not asking for and which they could ask for if they wanted to”); Sherwood DT 188:18-189:3; PX275/DMA69139-40 (excluding home-based services from request to CMS for increased rate), 

B. Intensive Home-based Services Are Cost Effective.

286. A comprehensive program of intensive home-based services, covered by Medicaid, could be provided in Massachusetts at a yearly cost of approximately $47,000 per child.  Plaintiffs’ fiscal expert, Carl Valentine, developed this estimate from the actual and estimated costs of the Medicaid-covered behavioral health services provided in the MHSPY program, as determined by MassHealth’s own specially-retained actuarial consultant Mercer – Government Human Services Consulting.  Valentine TT 1480:13–1483:9; 1470:7-21, 1491:7-17; PX1088B/3-4; PX275/DMA69131-133.

287. Mr. Valentine is a nationally recognized expert in the funding of Medicaid-covered behavioral health programs, and frequently consults to state Medicaid agencies and officials of the executive branch on costs, Medicaid coverage, fiscal implementation, and rate setting for statewide behavioral health programs.  PX1088A; Valentine TT 1464:1-1465:18.  

288. Mr. Valentine’s use of the Mercer-calculated range of probable MHSPY costs accounted for the possibility of uncertainty that can be found in any estimate of costs, much in the same way as would the expression of statistical confidence levels.  Valentine TT 1484:9-1485:20, 2135:24-2136:8; Foster TT 3645:3-12.  

289. Because the source cost data for Mercer’s calculations came from generally lower income communities where one might expect a greater severity of SED children and, therefore, higher behavioral health costs, Massachusetts public officials could conservatively budget for a statewide program of intensive home-based services based on Mr. Valentine’s per child yearly cost estimate.  Valentine TT 1483:10–1484:8; 2136:9-2137:9.  Variability in salaries for health care professionals and the differences in economies of scale between rural and urban areas would generally have an offsetting effect and would not significantly affect the generalizability of Mr. Valentine’s estimate to other communities in the state.  Valentine TT 1488:15-1489:10.  

290. The cost experience of other states, like Wisconsin and New York, in providing similar programs of intensive home-based behavioral health services also support Mr. Valentine’s $47,000 cost estimate.  Valentine TT 1489:17–1491:5; PX1088B/4.

291. Based on its own data, Massachusetts spends over $250 million for the most restrictive forms of behavioral health treatment for children – private hospitalization, administratively necessary days, residential programs, private foster care (residential) (i.e., where children are in a residential setting under state custody, but no foster family is available to provide the level of care needed by the child), and public institutionalization, all of which are provided outside of the child’s home and community.  Valentine TT 2058:18-2060:8, 1495:22-1500:13; PX1088B/5-6.

292. As reflected in studies that Mr. Valentine led or in which he participated, conservatively 20% of the children assigned to the most restrictive settings have been “overplaced,” meaning that the restrictive treatment is not medically necessary.  By definition, 100% of children assigned to administratively necessary days are so “overplaced.”  Valentine TT 1500:23-1501:9, 2060:9-2064:12, 2119:22-2120:4, 2125:2-25, 2126:1-19; PX1088B/6.

293. By providing intensive-home-based services as an alternative, approximately $76 million of this $250 million could be reallocated from these restrictive placements to fund the provision of intensive home-based services to children in the Commonwealth.  Valentine TT 1500:23-1501:17, 2064:13-2066:25; PX1008B/5-6.

VI. Massachusetts Does Not Have an EPSDT Program That Informs Families About Intensive Home-based Services and That Ensures the Provision of Medically Necessary Treatment.

294. Prior to the enactment of EPSDT, Medicaid already covered children, and guaranteed them treatment for acute conditions and episodic care.  EPSDT’s unique expansion of the Medicaid Act program is its focus on preventative, developmental, and long-term treatment for children that must be provided as early and comprehensively as needed.  Rosenbaum TT 1772:4-1774:15 (EPSDT is probably the most important child health program).

295. EPSDT programs must have three core components:  effective informing of parents and providers about services that are available and how to access them; the financing and provision of needed treatment; and accountability for ensuring that children actually receive the needed treatment.  Rosenbaum TT 1776:18-1777:15 (“The payments for the treatment is sort of the sine qua non of being able to get any treatment”).

296. EPSDT programs must ensure that treatment is provided whenever it is determined to be needed by a “screen.”  Under EPSDT, inter-periodic screens include any encounter with the health care system, such as emergency room visits, mental health evaluations, or other health-related assessments.  Rosenbaum TT 1780:12-1781:7.

297. In administering their EPSDT programs, states do not have discretion to limit services based upon the severity of a child’s condition, the city where he lives, or the location where the treatment is provided, like a hospital.  Rosenbaum TT 1787:24-1788:22.

298. EPSDT services must be provided whenever they are medically necessary.  Medical necessity for children is a unique standard that must reflect the preventative, developmental, and long-term purposes of the program.  Rosenbaum TT 1781:19-1783:17 (the frame of reference is not a “quick pop”).  Most states have separate medical necessity definitions for children.  Rosenbaum TT 1846:11-22. 

299. MassHealth, and its contractors like MBHP and other MCOs, do not have a special medical necessity for children that reflects the unique aspects and purpose of EPSDT.  Norton TT 2828:5-8; Rosenbaum TT 1798:1-1799:14.

300. The Executive Office of Health and Human Services (EOHHS) is the single state Medicaid agency in Massachusetts.  It has the responsibility to inform families about EPSDT services, and provide or arrange for those services.  It does so through its division called MassHealth.  Norton TT 2811:4-2812:15.

301. MassHealth bifurcates responsibility for EPSDT.  Barbara McMullan is the overall EPSDT program manager, is responsible for all physical health or medical services, but has no responsibility for behavioral health or for MCOs.  Michael Norton is responsible for the “program aspects” of behavioral health.  Norton TT 2813:1-16; McMullan DT 48:11-23, 63:13-23, 65:19-66:16 (no knowledge of what MBHP or MCOs do with respect to informing families, informing providers, screening, or providing behavioral health treatment). 

302. MassHealth is required to provide all medically necessary treatment to children, including all necessary behavioral health treatment that is covered by Medicaid, even if it is not a listed service or code in MassHealth’s system.  McMullan DT 25:12-26:6, 37:18-23; PX493/HHS12218.

303. MassHealth’s EPSDT reports to the federal government are based entirely on claims data from pediatricians in the PCC plan.  MassHealth does not collect this same data from MBHP or any of the MCOs, but simply extrapolates figures for these organizations from PCC claims.  MassHealth does not include any information in its EPSDT reports on behavioral health inter-periodic screens or treatment, since it does not collect, track, or analyze this information at all.  McMullan DT 89:18-90:19, 96:18-98:6, 99:22-100:22; PX282/DMA81065-66.

304. For fiscal year 2001, Massachusetts reported that it only screened 58% of eligible children, which was a decrease from prior years.  This percentage stayed relatively constant in 2002 and increased to 67% in 2003 and 73% in 2004.  Norton TT 2816:5-15; 2817:9-16; PX282/DMA81066, 81070, 81074, 81079.

305. MassHealth's EPSDT notices to families and Medicaid recipients never mention mental health screening or treatment.  Norton TT 2639:19-2640:8, 2643:15-2644:10 (there is no reference to behavioral health services, even though all EPSDT notices discuss specific forms of medical and dental treatment), 2818:17-21; Betts TT 3584:15-19 (no mention in any brochure of EPSDT or ability to obtain all necessary services).
306. MassHealth’s EPSDT information and bulletins to providers focuses almost exclusively on well-child visits to pediatricians, and never mention or address mental health screening and treatment.  Norton TT 2648:1-5, 2651:18-21 (EPSDT provider notices are sent to pediatricians about EPSDT well-child billing and screening), 2652:25-2653:15 (in response to Court’s question, there is no mention in any provider bulletins about behavioral health), 2816:22-2816:10; Betts TT 3584:9-14, 20-23 (no mention of EPSDT); McMullan DT 63:13-23 (doesn’t know about behavioral health); Rosenbaum TT 1847:14-21; PX157. 

307. MassHealth does not have an EPSDT program that covers and addresses the long-term mental health needs of the most severely disabled SED children.  Rosenbaum TT 1790:22-1791:4 (MassHealth has effectively “excised the special EPSDT features of Medicaid from its Medicaid program”) 1814:8-16, 1816:8-19, 1849:10-16 (“For purpose of this treatment, the issues that are present in this case, it’s as if really there were not an EPSDT program”); PX1150B/17-22, 26-28.

308. MassHealth’s contracts with MBHP and the other MCOs do not include any provisions about the treatment requirements of EPSDT.  Rosenbaum TT 1806:5-11, 1815:1-7; DX35.

309. MassHealth’s contracts with MBHP and the other MCOs do not include either a discrete treatment or a bundle of treatments that constitute intensive home-based services, as do many other state Medicaid or EPSDT programs.  Rosenbaum TT 1846:23-1847:2; DX35/App. A(1); see also ¶¶ _____, supra.  

310. MBHP does not have an administrative unit, director or discrete function related to EPSDT mental health screening, diagnosis, or treatment.  It considers EPSDT to be only about well-child visits by pediatricians or primary care clinicians (“PCC”).  Betts TT 3571:10-3572:2.

311. MBHP does not provide any EPSDT data on mental health issues to MassHealth for inclusion in its federal EPSDT reports.  MBHP sees those reports as “medical.”  Betts TT 3583:9-22, 3886:7-13.

312. MBHP’s director of children and adolescent services does not have anything to do with EPSDT.  Betts TT 3883:24-3884:7. 

313. MassHealth does not collect, analyze, or report data on mental health screens or treatment.  MassHealth and MBHP do not collect or maintain any information on what mental health services children need.  Betts TT 3570:7-9; McMullan DT 99:20-24; PX282, PX1150B/18-22.  

314. MassHealth and MBHP do not monitor mental health screens and ensure that the treatment recommended by those screens is actually provided.  MassHealth has no system for ensuring that mental health treatment, which is determined to be medically necessary through an EPSDT screen is actually provided.  Norton TT 2777:9-13, 2822:20-25; McMullan DT 100:1-5, 125:25-126:5; Betts TT 3578:1-6, 14-22, 3579:15-19, 3580:4-10; Rosenbaum TT 1806:20-1807:4, 1809:1-8, 1847:14-1848:8.

315. MassHealth does not know, and has no system to monitor, whether pediatricians actually conduct behavioral health screens, whether they refer children with behavioral health conditions to mental health providers, and whether the children receive necessary treatment from these providers.  McMullan DT 114:20-117:4; PX602/MBHP 3489.

316. The pervasive lack of focus on children’s mental health treatment under EPSDT by MassHealth and MBHP, including their failure to collect information and monitor providers, explains why intensive home-based services can be needed by so many children with SED but provided to so few.  Rosenbaum TT 1846:11-1849:16.

317. DMH and DSS do not provide any information to families about EPSDT, collect and analyze data on inter-periodic screens, and ensure that treatment is provided consistent with such screens or with medical necessity.  Wentworth TT 4288:4-8; Mikula TT 4382:12-23, 4390:11-14, 4402:9-12.

CONCLUSIONS OF LAW

VII. EPSDT

318. Defendants are obligated under the EPSDT provisions of the Medicaid Act to provide or arrange for medically necessary, intensive home-based services for all Medicaid-eligible children, to establish policies and procedures to facilitate access to such services and to inform eligible children and their families of their entitlement to these services.  See 42 U.S.C. §§ 1396a(a)(10)(A) (mandating that a State provide “medical assistance,” “including at least the care and services listed in paragraphs (1) through (5), (17) and (21) of section 1396d(a)”); 1396d(a)(4)(B) (defining “medical assistance” to include “early and periodic screening, diagnostic and treatment services as defined in subsection (r) of this section”); 1396a(a)(43) (requiring States to provide for screening services, arrange corrective treatments for disorders discovered by such screening services and inform all eligible recipients of the availability of EPSDT services); 1396d(r) (defining EPSDT to include “such other necessary health care, diagnostic services, treatment and other measures … to correct or ameliorate defects and physical or mental illnesses”).

A. Medical Necessity

Under the EPSDT mandate, Massachusetts must provide a comprehensive package of preventive physical and mental health services including any intensive home-based services necessary to “to correct or ameliorate physical and mental illnesses and conditions discovered by the screening services, whether or not such services are covered under the State plan.”  See 42 U.S.C. §1396d(r)(5).  The Commonwealth is therefore required “to provide Medicaid coverage for any services ‘identified as medically necessary through the EPSDT program.’”  Rosie D. v. Swift, 310 F.3d 230, 232 (1st Cir. 2002) (citing 135 Cong.  Rec.  S6899, 6900 (June 19, 1989)); see also H.R. Conf.  Rep. 101-386, p. 453, 1989 U.S.C.C.A.N. 3018, 3056 (“States are required to provide any service that a State is allowed to cover with Federal matching funds under Medicaid that is required to treat a condition identified in the screen, whether or not the service is included in the State’s Medicaid plan.”).   The definition of medical necessity for children must reflect the purpose and requirements of the EPSDT program.  [CITE?] 

319. States are obligated to provide all medically necessary treatments identified for children, irrespective of the particular requirements of any specific State’s Medicaid Plan.  See, e.g., S.D. ex rel Dickson v. Hood, 391 F.3d 581, 593, 597 (5th Cir. 2004) (State is obligated under EPSDT to provide all Medicaid-covered services to children, regardless whether that service is included in the State Plan and despite CMS’ approval of a Plan that lacked such services for adults); Collins v. Hamilton, 349 F.3d 371, 376, n.8 (7th Cir. 2003) (Under EPSDT, State is required to provide residential treatment to children who need this level of care; State does not have discretion to exclude this service and only offer the treatment in an inpatient program); Pediatric Specialty Care, Inc. v. Ark.  Dep’t of Human Servs. II, 364 F.3d 925, 930 (8th Cir. 2004) (State’s attempt to limit early childhood intervention services violates both EPSDT and equal access provisions of the Medicaid Act); Pediatric Specialty Care, Inc. v. Ark.  Dep’t of Human Servs. I, 293 F.3d 472, 480 (8th Cir. 2002) (State must pay for costs of treatment found to ameliorate conditions discovered by EPSDT screenings if such treatments are listed in section 1396d(a)).

B.
Informing, Screening and Arranging for EPSDT

320. The Commonwealth must not only provide all medically necessary preventative and ameliorative treatments but also undertake affirmative efforts to inform, find, screen, and treat children with SED.  See 42 U.S. C. §§ 1396a(a)(43), 1396d(r); Centers for Medicare and Medicaid Services’ State Medicaid Manual §§ 5010-5360 [hereinafter “Medicaid Manual”]; Pediatric Specialty Care, Inc. I, 293 F.3d at 481 (finding “a duty under 42 U.S.C. § 1396a(a)(43) to inform Medicaid recipients about the EPSDT services that are available to them and … arrange for the corrective treatments prescribed by physicians.”); John B., 176 F. Supp. 2d at 802-06 (developmental screenings must be offered and behavioral health services identified as needed by such screens must be provided).

321. The State must establish processes and procedures for effectively informing recipients of all EPSDT services and for demonstrating that all needed services were, in fact, provided.  42 C.F.R. § 441.56(a)(1); Medicaid Manual §§ 5121(A); 5320.2; John B., 176 F. Supp. 2d at 802 (finding violation of EPSDT informing requirement where “State has failed to pro-actively assure that its contractor’s conducted effective outreach”).

322. Screening must occur both consistent with a prescribed periodic schedule as well as whenever “medically necessary to determine the existence of suspected physical or mental illnesses or conditions.”  See Medicaid Manual § 5140(B).  The Commonwealth must further assess, diagnosis and treat any identified conditions early and comprehensively, providing whatever services are necessary both to prevent and to ameliorate the condition.  See Id. at §§ 5123.2(A)(1), 5124(A), (B) (“You must make available health care, treatment or other measures to correct or ameliorate defects and physical or mental illnesses or conditions discovered by the screening services.”); John B., 176 F. Supp. 2d at 802-06.  

323. EPSDT further requires that the Commonwealth ensure an accessible and adequate network of providers to deliver such medically necessary services.  42 U.S.C. § 1396a(a)(43); 42 C.F.R. § 441.61(b) (“The Agency must make available a variety of individual and group providers qualified and willing to provide EPSDT services”).  Massachusetts must “assure that recipients receive the services … and assure that services covered under Medicaid are available.”  Medicaid Manual § 5310(A) (emphasis added).  Therefore, in those portions of the State in which the infrastructure is insufficient to support the timely provision of services, the State has the obligation not only to cover what is needed, but also to affirmatively create accessible services when necessary.  See Medicaid Manual § 5310(A) (“When examination and diagnostic resources throughout the State are insufficient to meet adequately the needs of the program, encourage the development of additional centers”); Memisovski v. Maram, No.  92 C 1982, 2004 WL 1878332 at *50 (N.D.Ill, Aug.  23, 2004) (“These EPSDT requirements differ from merely providing ‘access’ to services; the Medicaid statute places affirmative obligations on states to assure that these services are actually provided to children on Medicaid in a timely and effective manner”) (citing Stanton v. Bond, 504 F.2d 1246, 1250 (7th Cir. 1974)).

324. Mere promulgation of an obscure regulation governing the provision of medically necessary services under EPSDT, without more, is insufficient to comply with the Commonwealth’s obligation to ensure that an adequate array of providers are available to deliver medically necessary intensive home-based services.  See Pediatric Specialty Care, Inc. I, 293 F.3d at 481 (“The state may not shirk its responsibilities to Medicaid recipients by burying information about available services in a complex bureaucratic scheme.”); Chisholm v. Hood, 133 F.Supp.2d 894, 902 (E.D. La.  2001) (finding violation of EPSDT where “the availability of behavioral and psychological services, to class members diagnosed with autism, is more theoretical than actual under the current system”).

325. Because the Commonwealth participates in the federal Medicaid program and has prepared a State Plan reviewed and approved by the Department of Health and Human Services, it must appoint a single state agency responsible for delivery of Medicaid services.  See M.G.L.A. c. 118E et seq.; 1996 Mass. Acts ch. 151, § 543.  EOHHS now (and previously, DMA) is the single state agency in Massachusetts that administers the federal Medicaid Act.  See M.G.L.A. c. 118E, §1; 1996 Mass. Acts ch. 151, § 543.  EOHHS may contract with a managed care entity, see M.G.L.A. c.118E, § 12, but it retains complete responsibility for providing all medically necessary EPSDT services under Medicaid.  See 42 U.S.C. § 1396u-2.  Federal law, therefore, requires that the Commonwealth ensure that DMH, DSS, MBHP or any other MCO tasked with providing these services does so in accordance with the Medicaid Act.  See id.

VIII. Reasonable Promptness

326. Defendants are further obligated under the Medicaid Act to provide medically necessary, intensive home-based services to Medicaid-eligible children with reasonable promptness.  See 42 U.S.C. § 1396a(a)(8) (“[Medical] assistance shall be furnished with reasonable promptness to all eligible individuals.”); 42 C.F.R. §§ 435.930 (State must “[f]urnish Medicaid promptly to recipients without any delay caused by the agency’s administrative procedures”); 441.56(e) (State “must set standards for timely provision of EPSDT services which meet reasonable standards of medical … practice … and must employ processes to ensure timely initiation of treatment”); Bryson v. Shumway, 308 F.3d 79, 89 (1st Cir. 2002) (holding that reasonable promptness is a binding obligation that applies to the delivery of Medicaid services); Boulet v. Cellucci, 107 F. Supp. 2d 61, 79-80 (D. Mass.  2000) (finding that reasonable promptness requires that services offered actually correspond to an individual’s needs and prohibits long-term waiting lists); Kirk T. v. Houstoun, No.  99-3253, 2000 U.S. Dist.  LEXIS 8786 at *14 (E.D. Pa.  June 23, 2000) (granting summary judgment on reasonable promptness claim due to State’s failure to timely provide behavioral health services to children); see also Doe v. Childs, 136 F.3d 709, 719 (11th Cir. 1998) (finding enforceable right to “reasonably prompt provision of assistance under 1396a(a)(8)”).

IX. Equal Access

327. Defendants must administer the Massachusetts Medicaid program efficiently and effectively such that medically necessary, intensive home-based services are equally available on a statewide basis.  See 42 U.S.C. § 1396a(a)(30)(A) (State plan must “assure that payments … are sufficient to enlist enough providers so that care and service are available under the plan at least to the extent that such care and services are available to the general population in the geographic area”); Ark. Med.  Soc’y v. Reynolds, 6 F.3d 519, 526 (8th Cir. 1993) (“The equal access provision is indisputably intended to benefit the recipients [of Medicaid services] by allowing equivalent access to health care services”); Memisovski, 2004 WL 1878332 at *47 (N.D. Ill.  Aug.  23, 2004) (finding that State failed to provide equal access to pediatric care and services throughout Illinois); see also Pediatric Specialty Care II, 364 F.3d at 930 

X. Requested Relief Is Appropriate

328. Plaintiffs have demonstrated success on the merits by establishing that the Commonwealth has failed to provide medically necessary, intensive home-based services to the plaintiff class in violation of the Medicaid Act and EPSDT.  A permanent injunction is necessary to prevent irreparable harm to the class.  The continued denial of such medically necessary intensive home-based services to the class outweighs any harm to defendants resulting from the requested relief, and the requested injunction will not adversely affect the public interest.  See Metro-Goldwyn Mayer, Inc. v. 007 Safety Prods., Inc., 183 F.3d 10, 15 n.2 (1st Cir. 1999) (upholding scope of permanent injunction). 

329. Numerous courts have entered orders requiring States to provide medically necessary, intensive home-based services, to establish policies and procedures to facilitate timely access to such services, to inform eligible children and their families of their entitlement to these services, and to properly screen and assess children for these services.  See, e.g., J.K. v. Eden, No.  CIV-91-261-TUC-JMR (D. Ariz., Mar.  20, 2001) (consent order requiring Arizona, acting through its Medicaid managed care organization, to offer a wide range of home-based services), J.K. Dillenberg, 836 F.Supp. 694, 701 (D.Ariz.  1993) (denying summary judgment in underlying action); Emily Q. v. Banta, 208 F.Supp.2d 1078, 1096-98, 1106-07, 1113 (E.D. Cal.  2001) (California must offer therapeutic behavioral services to children with serious psychiatric disabilities who need behavioral training and inform such children of the availability of the same); Risinger v. Concannon, 201 F.R.D. 16, 23 (D. Me.  2001) (allowance of class certification), 117 F.2d Supp. 61, 71 (D. Me.  2000) (denial of motion to dismiss), (2002 consent order requiring Maine to provide case management, in-home aides, and other home-based services for children); Chisholm, 133 F.Supp.2d at 898, 902 (Louisiana must provide community-based psychological and behavioral support services to children with serious emotional disturbance; such services are covered under Medicaid as preventive and rehabilitative services pursuant to EPSDT); Kirk, 2000 U.S. Dist.  LEXIS 8768 at * 14-15  (Pennsylvania must provide behavioral health rehabilitative services, including home-based services with behavior specialists).
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