Disclosure Statement by Chris Koyanagi

February 18, 2005

Rosie D. v.  Romney

I. Introduction

1. I am the Policy Director for the Judge David L. Bazelon Center for Mental Health Law (“Bazelon Center”).  The Bazelon Center is the leading national legal-advocacy organization representing people with mental illness or mental retardation.  A major focus of my work is on issues related to Medicaid, children's mental health services, and systems of care.  I am the author of the Bazelon Center publication, Making Sense of Medicaid for Children with Serious Emotional Disturbance (“Making Sense of Medicaid”). 

2. I was asked by the Center for Public Representation to comment on the several issues raised by the Commonwealth of Massachusetts in the Rosie D. litigation.  Specifically, I was asked to respond to certain assumptions and opinions regarding Medicaid funding of home-based services that are contained in the rebuttal report of Michael Foster.  In addition, I was asked to address issues raised by various experts about a Bazelon Center study that focused on Medicaid funding of children’s mental health services, the results of which were published in the report entitled Making Sense of Medicaid.   Further, because of my experience examining children’s mental health system’s nationwide, I was also asked to address issues raised by the defendants’ experts about the effectiveness and use of home-based services, by noting the experience of other states in using Medicaid to fund home-based services for children, including comprehensive assessment, case management, behavioral training and aides, crisis services, and clinical support services.
II.
Background and Experience

3. I have over 30 years of experience as a government affairs specialist working in the mental health and disability fields in Washington, D.C.

4. Since 1993, I have been the Bazelon Center’s Policy Director, with responsibility for the Center’s legislative and policy advocacy agenda.  I work on issues of financing, particularly Medicaid, policies to avert criminal justice involvement by adults and juveniles with mental illness, and other policy issues relating to provision of community services for adults and children with mental disorders.

5. For seven years prior to joining the Bazelon Center staff, I was Vice-President for Government Affairs for the National Mental Health Association (“NMHA”).  In that capacity, I was responsible for initiating and supervising all NMHA contacts with Congress and the executive branch of the federal government.  I made recommendations on NMHA's positions on mental health public policy issues and interpreted those positions to Members of Congress, federal agencies, other national organizations, the media and the general public. As the NMHA's chief legislative strategist, I led a three-person government affairs team which was responsible for the Association's grass roots and Washington-based lobbying activities.

6. I have served on more than 10 advisory groups in the mental health field, including the Florida Mental Health Institute, University of South Florida, Medicaid Advisory Group; the Advisory Committee for the National Technical Assistance Center for Children's Mental Health, Georgetown University Child Development Center; the Maternal and Child Health Bureau, Health Resources and Services Administration, U.S. Dept. of Health and Human Services.
7. I have also authored numerous publications on health care reform at national and state levels on various topics including Medicaid reform and children's mental health services. Among them are: Mix and Match: Using Federal Programs to Support Interagency Systems of Care for Children with Mental Health Care Needs, Bazelon Center Issue Brief, 2003; The Federal Government and Interagency Systems of Care for Children with Serious Mental Health Disorders: Help or Hindrance?, Bazelon Center Issue Brief, 2002; Avoiding Cruel Choices: A Guide For Policymakers and Family Organizations on Medicaid's Role in Preventing Custody Relinquishment (2002); Recovery in the Community: Funding Rehabilitative Approaches Under Medicaid (Vol.1), Bazelon Center, 2001; Covering Intensive Community-Based Child Mental Health Services, Bazelon Center, 2001; Making Sense of Medicaid for Children with Serious Emotional Disturbance, Bazelon Center, 1999; and A Family Advocate’s Guide: Managed Behavioral Health Care for Children and Youth, Bazelon Center, 1996.  
8. A fuller description of my education and experience is set forth in my curriculum vitae, which is attached.  
III.
Materials Reviewed
9. In preparation of this report, I reviewed the documents listed in the Appendix to this report as well as the following pleadings and court related documents:
i. Complaint,

ii. Expert report of Carl Valentine,

iii. Rebuttal report of Michael Foster, and

iv. Statement of Uncontested Facts.

IV.
The Bazelon Center Study, Making Sense of Medicaid for Children with Serious Emotional Disturbance
10.  In 1999, the Bazelon Center released the report, Making Sense of Medicaid for Children with Serious Emotional Disturbance.  I was the primary author of this report.
11.  It is my understanding that the defendants in this case have relied upon this Bazelon Center study to support two of their arguments: : first, that Massachusetts provides intensive home-based services, and second, that it currently covers all children’s mental health services that are eligible for federal financial participation (or “FFP”)   (Deposition of Barbara Burns – pp. 170-178; 217-220; Statement of Uncontested Facts, ¶ 57).  
12. As will be discussed in greater detail below, the defendants’ reliance on the Bazelon study in this context is inappropriate on both counts.  The defendants’ reliance misunderstands the scope of the Bazelon Center report and also misrepresents its aim.  Further, the limitations of the scope of the report notwithstanding, the defendants’ assertions are particularly curious because the report indicates that Massachusetts does not cover many of the services for which other states receive FFP.

Methodology and Analysis of Data  
13. The Making Sense of Medicaid publication was born out of the Bazelon Center’s experience that many states were not utilizing Medicaid to provide the full array of comprehensive mental health services that are required under Medicaid’s Early and Periodic Screening, Diagnosis, and Treatment (“EPSDT”) mandate.  As a result, the publication was produced with the goal of encouraging states to improve their Medicaid policies so that all children with mental health needs — and particularly, those children with serious mental or emotional disorders — had access to the full panoply of appropriate mental health care.  

14. In order to study the nationwide use of Medicaid, the Bazelon Center conducted a survey to exhibit how states were using Medicaid to cover children’s mental health services.  The intent of this survey was to identify federal funded mental health services that are specifically defined under Medicaid regulations, state or county requests for proposals and state or county contracts for managed care. Medicaid  SEQ CHAPTER \h \r 1fee-for-service and managed care programs were identified in all 50 states and the District of Columbia.  Our study included 39 fee-for-service Medicaid programs (except for programs that exclude children with serious emotional disturbance), 22 of the larger Medicaid managed care programs that provide benefits for children with extensive mental health needs, and seven managed care plans that provide acute mental health care benefits.  Massachusetts’s Medicaid program was one of the managed care programs included this study. See Making Sense of Medicaid at Tables 3, 5, 7.



15.  The Making Sense of Medicaid study was unique in that we based our report on the state’s actual Medicaid regulations and contract language, as well as expert opinion.  Most other studies relied on expert opinion alone.  Through this two-part review, we identified mental health services listed in 68 Medicaid programs. 



16.  For the first part of the review, which took place from March 1998 through June 1999, we examined state Medicaid regulations, provider manuals, state plans, managed care requests for proposals and contracts to identify the Medicaid-listed services.  We collected these materials from the states’ own Medicaid agencies.  



17. Out of our analysis of these documents, we then created standardized instruments (called “study categories”) for three discrete mental health service areas:

i. Community-based services;

ii. Clinic services; and 

iii. Institutional care services.

18. Programs and broad services were broken down into components to fit into these categories, particularly those in psychiatric/ psychosocial rehabilitation services. For instance, if a state provides a community support program that includes family support, independent living skills and day treatment programs, then all four services were counted as listed services. Services not listed in the study categories were included in the “other” category.

19. For the second level of review, we sent a summary of the service definitions we had identified to each participating state’s Medicaid agency and its Children, Youth and Family Division Representative of the National Association of State Mental Health Program Directors.  For one third of the programs, we received responses from the Medicaid program and the Children, Youth and Family Representative, submitted jointly or independently. For all but four of the remaining programs, we received one response from the Medicaid program or the Children, Youth and Family Representative. 
20. After this two-step review, determinations where made with regard to whether the state covered the study categories in the aforementioned service areas (Community Based, Clinic, and Institutional Care).  See Tables 1-7. 
21. Services were counted for purposes of the study only if language in a Medicaid regulation, contract or RFP identified it as a defined service. Medicaid regulations often had the most complete documentation.

22. For each defined service, a “+” was placed in the column and row corresponding to that study category and state.  Thus, the table represents children’s mental health service required by regulation, policy, state plan or contract in each state, as confirmed by the state’s own officials. 
23. Because the study covered states that had different federal waivers as well as those that did not, the results are useful in documenting which states provide community and other mental health services without regard to a special waiver.  These states are designated as fee-for-service states and include approximately 39 states.

24. In the Making Sense of Medicaid publication, we called attention to some states and their unique approaches to ensuring that children with mental and emotional health needs received appropriate services.  For example, on pages 34-35, the wraparound package of services in Nebraska and Michigan were highlighted.  The information in these highlights were based both on the data analysis discussed above, and on the Bazelon Center’s work with states nationwide on children’s mental health issues.  However, the Bazelon Center did not attempt in this publication to evaluate the programs on the basis of their statewideness, adequacy, intensity, duration, or the system capacity.  

Use of Study
25. The Bazelon Center study achieved many of its goals.  It clarified the children’s mental health services that states were funding with federal Medicaid dollars.   The study has been used by states as a template for providing and funding children’s mental health services through Medicaid.  

Interpretation of the Data

26. The Making Sense of Medicaid study—like all studies—is limited in both its scope and its emphasis. For example, the Bazelon Center study assumed states met the legal requirement for statewideness.  We did not evaluate the adequacy, the intensity, the duration, or system capacity for any of these services.  As a result, the tables do not constitute a judgment about the adequacy, sufficiency, or quality of these services.

Defendants’ Utilization of the Data in “Intensive Home-Based Services” Category

27. The defendants apparently have attempted to utilize the Making Sense of Medicaid publication to prove that Massachusetts Medicaid program covers the “Intensive Home-Based Services” at issue in this lawsuit.  This reliance is misplaced.  

28. According to my recent review of the Massachusetts materials that were used in the Making Sense of Medicaid publication, the “+” in the “Intensive home-based services” column for Massachusetts in Table 3 referred to a section of  “Appendix C; Covered Services Under MH/SAP” that the state provided to us.  Specifically, the “+” refers to the language found under § D(1)(b)( 4), which reads “Home Visits—shall mean crisis intervention, individual, group, or family therapy, and medication provided in the enrollee’s residence, when unable to be served at the Provider’s facility and as clinically appropriate.”  

29. In analyzing the Massachusetts Medicaid materials, as in the rest of the study, we examined only contract language, and did not peek beyond the contract’s veil to determine if services were actually delivered.  We made no judgments about whether the services met the needs of children in any state.  
30. Further, as mentioned above, we did not assess the intensity, duration, or frequency of services allowed by the managed care entity.  As a result, the box “Intensive Home-Based Services” would have still a “+” even if services were only provided for a short duration (say, for only 30-60 days) or with very limited intensity (1 hour per week) or to a very limited number of children (even only 2).

31.  Finally, there is no indication from the materials submitted to us from Massachusetts, and there was no implication in the study’s conclusions, that the home-based service which Massachusetts described corresponds in any way to the home-based services at issue in this case, including comprehensive assessments, case management, crisis services, behavioral specialists, and clinical supports.

32. The defendants further rely on the Making Sense of Medicaid report to show that Massachusetts currently covers all services that are potentially coverable by Medicaid.  This too is inaccurate.  Actually, the use of the Making Sense of Medicaid data tends to show the contrary.

33. In fact, the Making Sense of Medicaid report reveals that at the time of the study, Massachusetts did not cover many of the services that were covered in other states.  For example, the study reveals that Massachusetts did not cover targeted case management, family support/wraparound, and therapeutic foster care—key behavioral health treatments for children that are covered in other states.  See Table 3.  

V.
Providing Home-Based Mental Health Services through Medicaid

34. The defendants’ fiscal expert, Michael Foster, asserts that federal financial participation (“FFP”) is not available for many home-based services at issue in this case and that it is only possible to compare Medicaid funding for home-based services between states if their waiver arrangements are identical (Foster rebuttal report, ¶ 13-14).  

35. It is my opinion—based on my work at the Bazelon Center examining children’s mental health systems nationwide—that Michael Foster’s conclusions are inaccurate.  Many states use Medicaid funding to support a wide range of children’s mental health services, and receive FFP for home-based services.  Further, states need not have waiver programs in order to meet their obligation to fund home-based services under Medicaid.

States Routinely Receive Federal Financial Participation to Fund Home-Based Services.

36. A state’s responsibility for providing comprehensive home and community-based services for children arises under EPSDT.  States that provide Medicaid must furnish Medicaid-eligible children with all medically necessary mental health services. 42 U.S.C. § 1396d(r)(5).  States may elect to satisfy their obligations under the EPSDT mandate by funding home-based services in different ways.  
37.  States offer home-based services through different funding and coverage arrangements.  For instance:
i.  Many  states, like South Carolina, Alaska, and D.C.,  provide home-based services directly as part of their state plan;  
ii. Some states, like Pennsylvania and Wisconsin, include these services as a part of an EPSDT benefit;
iii. Some states, like Connecticut, use a Section 1115 waiver to provide home-based services on a statewide basis;  
iv. Others, like Colorado, use carve-out mechanisms;  
v. A few states like Vermont, New York, and Indiana use 1915(c) Home and Community-Based Care waivers (HCBS) to fund these and other non-Medicaid covered services like respite, particularly for children at risk of institutionalization who would otherwise be ineligible for Medicaid;
vi. Finally, some states also provide these services in conjunction with non-Medicaid services using blended funding, state revenue, or special grants, but do so on a statewide basis and include an array of Medicaid covered services.

vii. In Massachusetts, home-based services are mainly funded through two 1115 demonstration programs, but they are limited to approximately 300 children and are not available on a statewide basis.
38. States are  obligated to provide Medicaid-eligible children with medically necessary services if the service is one that the state could elect to include in its Medicaid plan if it chose to do so, even if those services are not actually listed in the state plan. 
39. Typically home-based mental health services are categorized under Medicaid provisions that are optional benefits for adults, but mandatory services for children under the EPSDT mandate.  The following provisions trigger the majority of the state’s obligation to provide comprehensive home-based services to children with mental health needs:  

i. Medicaid’s so-called “Rehabilitation Option,” 42 U.S.C.§ 1396d(a)(13).
ii. Case-management services, § 1396d(a)(19)

iii. Physician services, § 1396d(a)(5)(A)

iv. Home health care services, § 1396d(a)(7)

v. Personal care services, § 1396d(a)(24)

vi. Anticipatory guidance, § 1396d(r)(1)(B)(v)

40. It is my understanding that the plaintiffs in Rosie D. are seeking home-based services that “include comprehensive assessments, case management, crisis services, behavioral supports and specialists, and clinical teams.”  Complaint at ¶¶ 49-51.  

41. The home-based services commonly funded by Medicaid include the services at issue in the Rosie D. litigation.  In other words, based upon my experience and the Bazelon study of children’s mental health services, these home-based services are commonly covered services under Medicaid, under the following Medicaid categories: 

i. Comprehensive assessments: Comprehensive assessments are part of the Medicaid plan in all 50 states and the District of Columbia.  Comprehensive mental health assessments are an entitlement to children as a part of the EPSDT “screening” and often as part of a state’s Rehabilitation Option.  The Rehabilitation Option includes diagnostic, screening, preventive, and rehabilitative services. 

ii. Clinical supports, including coordinated treatment planning, in-home therapy and family supports: Under the Rehabilitation Option, counseling and therapy directed toward the elimination of psychosocial barriers that impeded the development or modification of skills necessary for independent functioning in the community are Medicaid reimbursable.  Further, contact with “collaterals” would also be included, so long as it were directly and exclusively to the effective treatment of the recipient.  See, Memorandum from Christine Nye, HCFA Medicaid Bureau Director, to All Regional Administrators, Rehabilitation Services for the Mentally Ill (1992). The Rehabilitation Option also specifically provides that rehabilitation services may be furnished in a variety of community locations, including the child’s home, school, daycare program, or other natural setting.  

iii. Crisis services, including in-home crisis stabilization and crisis placements: Crisis intervention is a crucial component of home-based services.  As of January 2004, thirty-one states cover crisis management/intervention for adults as a part of the outpatient rehabilitative services option, but all are required to cover this service for children. 
iv. Behavioral therapy and behavioral specialists/aides: These specialists/aides typically are experienced staff persons available on a one-on-one basis to work with a child with severe emotional or mental disabilities in his or her home and community.  These services are typically categorized as Rehabilitation services aimed at assisting a beneficiary in improving, maintaining or restoring skills, and are offered through a mental health treatment plan that with specific treatment goals.
v. Case management: Case management services directed at managing Medicaid covered services may be covered as a component of rehabilitation services.  Case managed services which are directed toward gaining access to and monitoring non-Medicaid services can be billed under the targeted case management.  See, Memorandum from Christine Nye, HCFA Medicaid Bureau Director, to All Regional Administrators, Rehabilitation Services for the Mentally Ill (1992). The last national study we conducted—for Making Sense of Medicaid—43 states specifically included targeted case management as an included service in its state plan.

Home-Based Services Need not be Funded Through a Waiver

42. A state’s waiver arrangement is neither the primary nor determinative factor with respect to what behavioral health services it provides.  Nor do waiver arrangements preclude comparisons between states with respect to home-based services.  Rather, for children’s mental health services, the EPSDT and related Medicaid claims are not affected or limited by State Plans, waivers, or managed care arrangements.  
43. In fact, except for a very limited number of services (for example, respite), which are not at issue in this case, mental health services that are reimbursable under a Medicaid waiver are also reimbursable in the absence of a waiver.
44. The federal waiver programs enable states to waive certain Medicaid requirements, including statewideness, comparability, and certain income and resource rules. Through these waiver programs, states can elect to cover a limited number of individuals, offer different groups different sets of services, offer the services in only certain geographic locations, and waive deeming requirements to make sure more individuals are eligible. There are a number of different types of demonstration waivers as well as home and community-based waivers.  But other than for a few services not at issue in this case, Medicaid coverage of children’s mental health services is not authorized by a waiver but instead is governed by the broad and equally applicable mandate of EPSDT to treat or ameliorate a condition.  Thus, FFP for these services is not “waiver specific.”  
45.  The elements of “intensive home based services” are provided by waiver and non-waiver states alike.  

46.  States with 1115 waivers often provide the intensive home-based services at issue in this lawsuit.  For instance:

49. Connecticut has established a comprehensive array of children’s mental health services under its Kid Care initiative, including intensive home-based services.  Nowhere in the waiver is there any indication that these intensive home-based services are only available as a result of the waiver.

i. Similarly, Arizona, which uses the same managed care company (ValueOptions) that is the behavioral health carve out provider in Massachusetts (called the Partnership in that state), offers a wide array of children’s behavioral health home and community-based services through its 1115 waiver.  Arizona’s home-based services that parallel those at issue in this case are provided as part of its EPSDT benefit for Medicaid-covered services. 

47. Likewise states without a waiver commonly provide intensive home-based services.  For example: 
i. South Carolina provides an array of children’s mental health services to children without a waiver.  South Carolina provides children with assessments, intensive in-home services, home-based treatment services, intensive family services, crisis management, and other services that are wrapped around the child and the family.
ii. In Washington, through D.C.’s fee-for-service Medicaid program, all of the services at issue in this lawsuit are covered by the Mental Health Rehabilitation Services option, as an amendment to the District’s state plan.  For children in the fee-for-service program, diagnostics/assessments, medication/somatic treatment, home-based counseling, community support/behavioral aides, crisis and emergency services, comprehensive case management, and intensive community-based interventions are all covered by D.C.’s Medicaid state plan and eligible for FFP.

50. Alaska provides the range of intensive home-based services on a fee-for-service basis.  Assessments, case management, crisis intervention services, behavioral supports and specialists, as well as home-based clinical support are all covered by Alaska’s Medicaid plan.

48.  Similarly, that Massachusetts, like forty-seven other states, does not have a Section 1915(c) Home and Community-Based Waiver for children is irrelevant to its ability to fund the home-based services at issue here through Medicaid.  The three states that have such a waiver mostly use it to offer services that would not otherwise be covered by Medicaid, such as respite.
VI.
The regional CMS position on MHSPY

51. In a letter dated November 1, 2004, from Bruce Greenstein, Associate Regional Administrator of CMS, Division of Medicaid and Children’s Health, Region One, Mr. Greenstein included “a list of services we consider to be eligible for FFP and those services ineligible for FFP . . . .”    Dr. Foster relies heavily on this letter to challenge some of the fiscal assumptions and conclusions of the plaintiffs’ Medicaid expert, Carl Valentine.

52. Because the list of services at the end of the letter for which FFP is not allowed includes many services that are eligible for FFP in other states, one can only assume that the letter addresses unique contractual arrangements between Massachusetts and the Neighborhood Health Plan that provides MHSPY, as well as the commitments concerning MHSPY set forth in Massachusetts 1115 waiver protocol.  Thus, it is not reasonable to assume that the list is a statement of those interventions that CMS considers covered Medicaid services in other contexts, but simply one  for which the state has elected to request FFP in its MHSPY program.   This explains why the list differs sharply with my experience in other states and regions, and is inconsistent with the State Medicaid Manual and national CMS policies.

VI. Conclusion

51. I have not testified or been deposed in another case in the past four years.

52. My regular consulting rate is $105 per hour.

53. I declare under penalty of perjury under the laws of the United States of America and the State of Massachusetts that the foregoing is true and correct.  Executed on February 18, 2005, in Washington, D.C.







___________________________________







Chris Koyanagi

Appendix

Description
Bates #

Other states key features; funding
DMA079964-984

AZ statewide carve-out of All Medicaid and SCHIP BH services
DMA079931-949

Key Features of Programs Reviewed; ES #3
DMA015005-13

Powerpoint ;Evaluation report of CFFC Intake and 6 months 10/20/04
UMass01104-01209

MHSPY Attachment 3.8 A; Valentine exhibit 10


Letter dated 11/1/04 to Waldman from Greenstein re Amendment 8A; Valentine exhibit 9


E-mail with attachments from Dyer to Sherwood, Ansorge-Ball, Cahill and Burgess; options for covering different MHSPY-type services under Medicaid and the legal questions specific to DMA's current 1115 waiver, state plan, and state regulations
DMA014990-015002

Schedule of MHSPY Covered Services and MassHealth Managed Care Services
DMA062039-044

Rebuttal Report of E. Michael Foster, Ph.D.


Family Stabilization Program
MBHP 037983

Family Stabilization Treatment Program Performance Specifications, March 2002
MBHP 038027-035

Letter to Elena Nicolella and Novena James-Hurley from Linda Green dated 7/3/04
DMA 069126-156
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