



REVISED LITIGATION PLANPRIVATE 

PRIVATE 
Legal Claim
References
Allegation
Defenses
Witnesses

Services:
Medicaid covers all medically necessary services for children with behavioral conditions, as long as the treatment is not experimental and is an established intervention for children with similar conditions 

Intensive home-based services are an established and effective intervention for children with serious emotional, behavioral, or psychiatric conditions
1.  Home-based services are not an established and well-accepted treatment

2.  The specific components sought in this case are not supported by the professional literature, but were invented by the plaintiffs

3.  Home-based services have not been proven to be effective for all children, especially those with more severe or persistent behavioral conditions
Experts:

England, Burns, and Greer

Grimes, Dwyer

MBHP

Defendants:

Sudders, Spence, Sherwood, Mikula

Necessity:
The treatment must be medically necessary
42 U.S.C.  1396d(r)(5); 42 C.F.R.  230(d)

130 C.M.R.  450.204(A) [cost-effectiveness
1.  Home-based services are medically necessary for the plaintiffs
2.  Home-based services have been recommended by the child's treating clinician or expert
3.  Home-based services are reasonably calculated to prevent, alleviate, or correct conditions similar to the plaintiffs 
1(a).  Medical necessity is defined by the State, which has considerable discretion to set standards and limitations for covered services [42 U.S.C.  1396a(a)(17)

1(b).  The home-based and other services provided by the defendants are adequate to treat the plaintiffs' conditions

2(a).  The child's treating clinician has not recommended home-based services

2(b).  The State is only required to provide treatment for conditions discovered by its screening process and the process has not identified a need for home-based service

2(c).  Every intervention recommended by a treating clinician is not medically necessary [130 C.F.R.  450.204(C)

3.  There are other services comparable in effect that are less costly


Named plaintiff: Beyer, White

Class review: Conroy, Beyer, White, Greer

Treating clinicians

Local providers for plaintiffs and class

Burns, Beyer, Greer, Valentine, Dougherty

Grimes, MBHP 

Availability:
The State is required to provide Medicaid covered services necessary to treat or ameliorate mental health conditions
42 U.S.C.  1396a(a)(43);d(r)(5)

42 C.F.R.  441.56(a)
1.  The defendants have long been aware that there is a crisis for children with mental health conditions in Massachusetts as a result of their failure to provide adequate mental health services
2.  The defendants do not provide home-based services 
3.  The defendants do not inform families about home-based services
1(a).  The State has made considerable efforts to redress this situation through the development of new program

1(b).  The never was a crisis, or if there was, it has been remedied

2(a).  The defendants do provide home-based services, including CFFC, FST, and CSP

2(b).  The State is only required to provide services for conditions identified by its screening process


Experts: England

Carlyle

PAL, Matteodo, Funk, Harrison

MH Commission

Experts: Burns

Program review:

Beyer, Crowe

MHSPY, FST, CFFC providers

Defendants:

Sudders, Spence, Warring, Sherwood, Mikula

Pls.' families, clinicians, providers

Class review: Beyer, White



The State is required to provide Medicaid covered services necessary to treat or ameliorate mental health conditions

The State must make available a variety of providers willing to offer EPSDT services
42 C.F.R.  441.56(c)

42 U.S.C.  1396a(a)(8); 42 C.F.R. 441.56(e)

42 C.F.R.  441.61
4.  The defendants do not diagnose, assess, and refer children for home-based services
5.  The defendants do not provide home-based services in a timely manner
6.  The defendants do not ensure that there are qualified providers for home-based services

The State provides diagnostic and evaluation services though its MCOs, mental health clinics, programs, and hospitals


Defendants: Ball, Norton, Jacobs, Stanton

Defendants: Warring, Ball, Norton, Ford, Bertozzi

State system
The State must directly provide ESPDT services if they are not offered by providers

The State must monitor and ensure compliance by its providers with the State plan, ESPDT requirements, and contractual agreements

The State must ensure that each MCO has sufficient capacity, offers access to preventative services, and maintains a sufficient number, mix, and geographic distribution of service providers
42 C.F.R.  441.60(e)

42 C.F.R.  441.60(c)

42 U.S.C.  1396u-2(b)(5)
The defendants do not offer home-based services
The defendants do not monitor the MCOs' provision of EPSDT and home-based services  

The State has failed to monitor its MCOs and to ensure that they provide home-based services when needed
1.  MCOs have an adequate capacity, mix, and distribution of serivice providers

2.  State has required MCOs to maintain elaborate reporting process so that it can monitor performance


Defendants: Norton, Ford, Bertozzi

Defendants: Ball, Norton, Jacobs, Stanton

Defendants: Ball, Norton

MBHP, BMC



