



JUDICIAL DECISIONS RE: MEDICAL NECESSITYPRIVATE 


I.
Court of Appeals 

(1) Smith v. Rasmussen, 249 F.3d 755, 759 (8th Cir. 2000): Court reaffirms finding that medical necessity is the proper standard for assessing state discretion under the Medicaid Act; upholds Iowa regulation which denies coverage for sex change surgery, even though medically necessary for plaintiff, since regulation reflects expert panel's conclusions that there is no consensus in the medical community that surgery is effective, that there are other available treatment options, and that 36 other states deny coverage  


(2) Rodriguez v. City of New York, 197 F.3d 611, 617 (2d Cir. 1999): New York is not required to provide safety monitoring as part of its personal care service, even though the class plaintiffs cannot participate in the personal care program without safety monitoring and, therefore, safety monitoring is medically necessary for the plaintiffs; state has broad discretion to define and implement optional services


(3) DeSario v. Thomas, 139 F.3d 80, 90-96 (2d Cir. 1998): State can define durable medical equipment (DME) for purposes of its state plan; its determination that certain items are not properly considered DME, even if the item is medically necessary for a particular individual, is rational.  State can also exclude from its coverage schedule an item which clearly fits within its definition of (DME), even if medically needed by certain recipients, provided that coverage exclusions are consistent with the Act's objective of ensuring a fair distribution of Medicaid resources to all eligible recipients, based upon valid criteria like cost controls, and still result in a reasonable amount of DME services for the Medicaid population taken as a whole.


There is no requirement that state fund all medically necessary treatment, since medical necessity and Medicaid coverage are entirely different concepts; Act's objective is to provide medical services as far as practical; regulation's constraints on state's discretion includes, but are not limited to medical necessity and utilization review procedures.  Court rejects view of other circuits that doctor's individual medical necessity determination is relevant to the state's coverage decision or discretion


(4) Skubel v. Fuoroli, 113 F.3d 330, 336-7 (2d Cir. 1997): State's refusal to pay for home health care services outside an individual's home is unreasonable and not a valid exercise of its discretion


(5) Tallahassee Memorial Regional Medical Center v. Cook, 109 F.3d 693 (11th Cir. 1997): Boren Amendment requires states to reimburse provider hospitals even for medically unnecessary hospitalization for children under EPSDT program, where state rules require hospitals to admit patients who initially need care and prevent hospitals from discharging these individuals to inadequate settings when they no longer need that level of care; state agency's failure to provide adequate alternatives results in continued hospitalization and, therefore, requires reimbursement


(6) State of Texas v. U.S. Department of Health and Human Services, 61 F.3d 438, 441 (5th Cir. 1995): Federal government properly rejected a proposed amendment to state plan to cover room and board expenses because state cannot exercise discretion to cover services in contravention to purpose of Act and Congressional intent in allowing coverage of certain medical but not other expenses 


(7) Hope Medical Group for Women v. Edwards, 63 F.3d 418, 425 (5th Cir. 1995): State statute which precludes abortions except to save life of mother conflicts with Medicaid Act, which, after Hyde Amendment, provides funding for broader class of abortions; but states are not required to fund all abortions, or any other service, just because a physician deems it medically necessary, as long as restrictions comply with 42 C.F.R.  440.230


(8) Hern v. Beye, 57 F.3d 906, 909-11 (10th Cir. 1995): Colorado statute which precludes abortions except to save life of mother conflicts with Medicaid Act and Hyde Amendment; states are not required to fund all medical services, even in the mandatory categories, but any coverage limitations must be consistent with federal regulations; because limitations on abortion are based on the illness or condition and create an irrebuttable presumption that abortions can never be reasonable except when someone's life is at stake, they are not consistent with these regulations

 
(9) Dexter v. Kirschner, 984 F.2d 979, 983-4 (9th Cir. 1992): States are generally required to cover all mandatory services which are medically necessary for eligible persons; Arizona policy which provides coverage for one type of bone marrow transplants but not another which is medically necessary for certain individuals with a similar disease is reasonable since Congress afforded states special latitude in deciding whether, and to what extent, they would fund organ transplants


(10) Weaver v. Reagen, 886 F.2d 194, 197-9 (8th Cir. 1989): State agency's limitation of certain medication to FDA approved group (persons with AIDS and certain T cell levels) violates Act because it denies only available treatment to persons who medically need the drug treatment; medical necessity is properly determined by the treating physician and statute creates a presumption of in favor of the judgment of the attending physician


(11) Meyers v. Reagan, 776 F.2d 241, 243-44 (8th Cir. 1985): Iowa could not arbitrarily exclude an electronic speech device from its optional physical therapy program which is deemed to be medically necessary for an individual by his treating clinician


(12) Mitchell v. Johnston, 701 F.2d 337, 351 (5th Cir. 1983): State cutbacks of dental program for children violated EPSDT provisions of the Act by failing to provide services which are sufficient in amount, duration, and scope to achieve their purpose


(13) Pinneke v. Preisser, 623 F.2d 546, 549-50 (8th Cir. 1980): Iowa's rule precluding payment for gender identity surgery violates the Act because it overrides the judgment of the treating physician.  Medical necessity standard is not explicit in statute but is accepted as implicit in legislative scheme.  Beal v. Doe, 432 U.S. 438, 444-45 (1977).  State must pay for surgery which is medically necessary for individual, as determined by the treating doctor; decision of whether a particular treatment is medically necessary and, therefore, must be provided by the state "rests with the individual recipient's physician and not with clerical personnel or government officials."


(14) Rush v. Parham, 625 F.2d 1150, 1155 (5th Cir. 1980): Court of appeal reverses lower court's holding that state must pay for all treatment found by a doctor to be medically necessary, but declines to decide whether the state must provide all medically necessary services.  State may adopt definition of medical necessity that places reasonable limits on physician's discretion and can review, on a case by case basis, a physician's determination of needed treatment.  Nevertheless, the court acknowledges that the legislative history of the Medicaid Act indicates that "the physician is to be the key figure in determining utilization of health services."  1965 U.S.C.C.& Admin. News pp. 1943, 1986; state's role is limited to reviewing physician's determination that a particular treatment is needed is without any basis in fact.  State's definition of medical necessity could reasonably exclude experimental treatment like sex change surgery; "experimental" means a treatment which is rarely used, novel, or relatively unknown 


(15) Curtis v. Taylor, 625 F.2d 645, 652 (5th Cir. 1980): State may limit services based upon a reasonable judgment of degree of medical necessity so long as it does not discriminate based on medical condition or diagnosis


(16) PreTerm v. Dukakis, 591 F.2d 121, 124-27 (1st Cir. 1979): Medicaid Act does not include requirement to provide all medically necessary services.  On macro level, state may impose limitations on mandatory services, which include EPSDT services, if consistent with the objectives of the Act to provide medical services to eligible individuals who need treatment but cannot afford it; on micro level, the physician determines which services are medically necessary for the patient.  However, state's discretion must be exercised in a manner which is consistent with professional judgment and standards in the medical community.  Limitation on abortion funding to cases where mother's life is at risk contravenes the purpose of the Act and the regulatory provisions (42 C.F.R.  440.230) prohibiting limitations based on diagnosis or condition.  Because Hyde Amendment substantively modifies the Medicaid Act, and because the Act does not guarantee payment for all medically necessary services determined by a physician, the Amendment is consistent with the Act's permission to allocate funding to the most needy individuals and the most needy conditions


(17) White v. Beal, 555 F.2d 1146, 1159 (3d Cir. 1977): Agency rule which covers eyeglasses for persons with eye disease but not with eye defects violates the objective of the Medicaid Act -- to equitably distribute limited resources among all in need of a service; although degree of medical need may be a valid basis for limiting coverage, the distinction drawn by the state here is not factually consistent with that standard since it is based on etiology not need.  State has broad but not unfettered discretion to distribute resources and determine coverage based upon need; discretion must be exercised in a manner which bears a rational relationship to the underlying federal purpose of providing medical services to those in greatest need


II.
District Court Decisions

[Note: There are a number of lower court decisions which held that under the Medicaid Act, the state is required to provide all medically necessary services and that physicians are the primary if not the final arbiter of whether a service is necessary for an individual patient.  Many of these decisions, including those in Smith, DeSario, Hope, Rush, and PreTerm, have been reversed by the court of appeals in the above cases]


(1) Bryson v. Shumway, 177 F.Supp. 2d 78, 89 (D.N.H. 2001): Statutory flexibility to set reasonable standards [42 U.S.C.  1396a(a)(17)] primarily addresses the state's right to establish income eligibility standards, as well as the choice of which procedures and treatment a state will cover in its state plan, as long as the choice is reasonable.  The First Circuit has only addressed the income eligibility aspect of this provision.  Lamore v. Ives, 977 F.2d 713 (1st Cir. 1992); Hogan v. Heckler, 769 F.2d 886 (1st Cir. 1985).  Because plaintiffs' challenge to inadequate supply of home and community based waiver slots does not implicate either aspect of this provision, they have failed to state a claim under  1396a(a)(17), and the corollary regulations, 42 C.F.R.  440.230(b) and (d)


(2) DeLuca v. Hammons, 927 F.Supp. 132, 136 (S.D.N.Y. 1992): State regulation imposing four hour limit on personal home care services violates medical necessity regulation, 42 C.F.R.  440.230(d); arbitrary caps on services cannot substitute for valid utilization control process


(3) Miller v. Whitburn, 816 F.Supp. 505, 509-11 (W.D.Wis. 1993): State plan's exclusion of liver-bowel transplant, even when necessary to save the life of a child, does not violate the Medicaid Act and the 1989 EPSDT amendments; Congress entrusted transplant coverage decisions to the states, and did not intend to further limit that discretion with the subsequent enactment of the mandatory treatment provisions of EPSDT, 42 U.S.C.  1396d(r)(5).  Court relies on outdated and unamended regulations, 42 C.F.R.  441.56(c) and .57, as well as the lack of any legislative history explaining any intention to withdraw all discretion from the states 


(4) Pereira v. Kozlowski, 805 F.Supp. 361, 362-63 (E.D.Va. 1992): EPSDT provisions are unambiguous and require states to fund any medically necessary treatment for children, regardless of whether state plan covered the requested service; court approves heart transplant operation, since state did not contest the medical necessity of the procedure or contend that it was experimental.  While state may have discretion to decide how to allocate scare medical resources for adult, Congress precluded this discretion for children in enacting the 1989 amendment to the Act; 42 U.S.C.  1396d(r)(5) unambiguously removes all discretion to deny any medically necessary treatment for a person under the age of 21


(5) McLaughlin v. Williams, 801 F.Supp. 633, 637-38, 643-44 (S.D.Fla. 1992): State agency's policy precluding payment for liver-bowel transplant because it is experimental is contrary to medical opinion and, therefore, arbitrary and unreasonable; procedure is safe, effective, and is not novel or rarely used.  States are required to fund all medically necessary services, at least for children pursuant to the substantive obligations contained in the EPSDT amendments, 42 U.S.C.  1396d(r)(5); whatever discretion may apply to medical care for adults does not extend to treatment for children


(6) Visser v. Taylor, 756 F.Supp. 501, 507 (D.Kan. 1990): State policy denying coverage of certain psychotropic drugs prescribed by physician violates Medicaid Act; prescription drug program, or other procedures, which do not make necessary services available to recipients in a speedy and efficient manner violate Act and regulations, because they are not sufficient in amount, duration, and scope to reasonably achieve their purposes [citing all cases from 1976-1986].  Medical necessity is to be liberally construed in favor of the recipient and is determined by the treating physician exercising professional judgment; states may not eliminate funding for medical services certified by a qualified physician to be medically necessary


(7) Montoya v. Johnston, 654 F.Supp. 511, 513-14 (W.D.Tex. 1987): Agency financial cap of $50,000/child for inpatient hospital expenses is arbitrary and unreasonable, in violation of the amount, duration and scope regulation; state must cover all medically necessary services for children, which includes any procedure which is not experimental and which is medically appropriate


(8) Allen v. Mansour, 681 F.Supp. 1232, 1237, 1239 (E.D.Mich. 1986): Agency rule requiring liver donee to have two year documented abstinence from alcohol is arbitrary ad unreasonable; since transplant is medically necessary for individual, and since blanket rule is not supported by consensus of medical opinion, blanket denial of coverage violates the Act.  Although Medicaid Act does not require funding for all medically necessary services, even in the mandatory categories, medical necessity is the "touchstone for evaluating the reasonableness of the standards in state Medicaid plans."  "Cost containment through utilization control was not intended to restrict necessary medical procedures" but only to limit unnecessary or unduly expensive procedures


(9) Ledet v. Fischer, 638 F.Supp. 1288, 1291-93 (M.D.La. 1986): Agency policy limiting coverage for eyeglasses to persons recovering from cataract surgery violates Medicaid Act and regulations; restriction denies sufficient amount, duration, or scope of service to achieve purpose of program, which court concludes is the broader goal of improving vision rather than the narrower objective of providing assistance to those who have had surgery.  Recognizing that the definition of the "purpose of the program" often determines the outcome of the analysis, court hold that states are not free to define the purpose of the program since this is a federal responsibility.  However, since purpose must be defined in reference to the Medicaid population as a whole, rather than individual, state rules limiting access to a service (hospitalization) to a certain number of days is reasonable only if it that limits ensures meaningful access for most recipients


(10) Simpson v. Wilson, 480 F.Supp. 97, 101 (D.Vt. 1979): State's prohibition against payment of funds for corrective eyeglasses violates amount, duration, and scope regulation; there is no medical necessity or utilization control justification for restriction

