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PLAINTIFFS’ FIFTH STATUS REPORT

To facilitate the status conference and hearing scheduled for June 17, 2008, the plaintiffs submit their Fifth Status Report (Report).  The Report briefly summarizes the most important pending issues in implementation of the Court’s Judgment and Remedial Plan.
  This summary incorporates the plaintiff’s response to the defendant’s Report on Implementation, filed May 30, 2008.    

I.    
Screening

During the course of their own education and outreach activities, the plaintiffs have heard a number of concerns regarding the screening process initiated in January 1, 2008.  These concerns range from the amount of information provided to parents regarding the purpose and use of the screen, to the level of support offered to primary care providers in completing the screening instrument, identifying resources, and referring children who have been identified as having a behavioral health need.  


It is encouraging to learn from the Report that three additional trainings are scheduled for primary care clinicians.  Since there now is data concerning the number and outcomes of the new screening process, which the parties will review and discuss this month, the parties should be able to provide the Court and Court Monitor with objective information about the success of Phase I implementation project.  

II.
Eligibility for Home-Based Services


A.
SED Determination 


The defendants have finalized the form and process for clinicians to determine if a child has serious emotional disturbance (SED).   It is through this process that clinicians will decide if the child meets the federal definitions of SED and is eligible for at least the core remedial service – intensive care coordination.  The final form is attached as Exhibit 1.
    After extensive discussion of this issue, the defendants were unwilling to provide an appeal process for challenging adverse SED determinations.   As a result, the plaintiffs filed their Motion for Clarification.  The defendants have now filed an Opposition, and the plaintiffs will submit their Reply by June 13, 2008.  A hearing on the Motion is now set for June 17, 2008, in conjunction with the status conference.

B.
Initial Assessment Process 

The parties have agreed upon the content of the CANS instrument that will be used to conduct the initial assessment of the child’s needs.  The CANS will be administered at the same time by the same professionals who will determine if the child has SED.  Training began in May for clinicians who will use the CANS and complete the SED determination.   
There remain a number of issues concerning the use of this tool, including: (1) the frequency with which the CANS will be administered; (2) whether a new CANS needs to be completed by the Community Service Agency (CSA) when a child is referred for Intensive Care Coordination (ICC); (3) the extent to which the CANS will be used to determine medical necessity for any home-based services; (4) whether the CANS will be completed by clinicians in acute in-patient settings, as required by the Judgment; and (5) whether the CANS will be used for evaluating outcomes for class members.  
III.
Provision of Home-Based Services


A.
State Plan Amendment 



The defendants submitted a State Plan Amendment (SPA) for remedial services to the Centers for Medicare and Medicaid Services (CMS) on March 24, 2008.  To date, CMS has not responded to the submission, although apparently there have been informal conversations with federal officials.  It is unclear whether delays in the initial submission, and the period of time required by CMS to issue a final decision on the proposed services, will allow for timely implementation of the Judgment, or whether the review and approval process will be extensively delayed.   In order to promptly and effectively address potential questions from CMS, it will be critical for the parties to resolve outstanding design questions regarding the delivery of covered services, including medical necessity criteria, service specifications, staff qualifications, provider responsibilities.   

B.
Intensive Care Coordination (ICC)

On May 8, 2008, the defendants shared a draft of the program specifications and medical necessity criteria for the most critical remedial service ordered by the Court – Intensive Care Coordination (ICC).  Upon initial review, it appeared that the admission criteria would severely limit access to ICC for children determined to have SED by imposing an eligibility standard far more restrictive than the clinical criteria previously rejected by the Court in its Final Remedial Order.   Subsequent discussions among the defendants, the Court Monitor and experts consulting with the parties have prompted a rethinking and broadening of the proposed criteria.  While the revised proposal is far improved, there is not final agreement on the medical necessity criteria for this core service.
In addition, there are a number of significant concerns with the program specifications developed for ICC.  If not properly resolved, these issues could significantly impede access to, dilute the quality of this service, or otherwise be contrary to the Court’s Order.  The parties are actively discussing these issues, and have scheduled additional meetings for June 12 and 19 to attempt to finalize the ICC programs specifications.  The active involvement of the Court Monitor and the invaluable assistance of her consultants have been instrumental in achieving the progress made to date on the design of the new ICC program. 


In the event the upcoming discussions do not result in full agreement, the plaintiffs urge the Court to require the parties to continue their efforts to resolve the remaining areas of disagreement before the Commonwealth finalizes these specifications and includes them in its Request for Responses (RFR) for the CSAs, that is currently scheduled to be released on June 20, 2008.   This collaborative approach, even if it results in a few week delay in the release of the RFR, is preferable to submitting a formal dispute to the Court Monitor.    


C.
Other Home-Based Services

Draft program specifications and medical necessity criteria for mobile crisis services and in-home therapy were shared with the plaintiffs at the end of May.  As of yet, there are no firm dates for discussing these documents or for sharing the program specifications and medical necessity criteria for the three remaining remedial services (in-home behavioral services, mentoring services, and family support services).   Although the defendants originally anticipated that the design of all new remedial services would be completed by May, it now appears that the discussion of these program documents will continue throughout July and August, and may not be finalized until September. 


D.
Redesign of Crisis Services 

In March, the parties discussed a proposed reconfiguration and re-procurement of the current system for providing crisis services.  The initial design proposal contains many useful modifications to the current emergency service provider system that are intended to address the Court’s findings and to facilitate compliance with its Judgment.  The defendants have decided to delay the implementation of the proposed design for a few months in order to consider additional comments from consultants and others.   The parties are scheduling future meetings to review the revised program specifications and medical necessity criteria related to mobile and crisis stabilization services.  The original date for issuing the RFR for crisis services has been postponed from April to July 2008.  

E.
Availability of Interim Services


Over the course of the past year, the parties have met repeatedly to discuss the plaintiffs’ request for interim services.  After it became clear that these efforts would not lead to agreement, the plaintiffs submitted a formal dispute to the Court Monitor.  The Monitor is currently reviewing the matter and hopefully will issue a recommended decision shortly.  

The Report states that the defendants intend to begin to provide some ICC and in-home therapy services in the late spring of 2009.   Previously, they had informed the Monitor, in an effort to resolve this dispute, that they would initiate in-home therapy services on January 1, 2009.  This revised and extended implementation schedule highlights the urgent need for interim services and for a resolution of the longstanding dispute on this issue.  
IV.
Community Services Agencies (CSAs)

Community Service Agencies (CSAs) are the foundation for the new children’s mental health system and the provider of ICC.  There will be twenty-nine CSAs in the new system, mirroring the geographic service areas of the Department of Social Services (DSS). In June, the defendants intend to issue a Request for Responses (RFR) that will include the medical necessity criteria and program specifications for ICC and the qualifications of CSAs.  Responses to the RFR by interested providers will be used to select the CSA network.  Contrary to the Court’s admonition, the established practice of sharing documents, and an explicit request from plaintiffs’ counsel, the defendants have refused to provide the plaintiffs and the Monitor a draft of this document or to allow them to comment on the RFR. 

This document is critical for several reasons.  The RFR will describe the role and responsibilities of the CSA in the new children’s mental health system, including its critical functions of evaluating children for ICC, providing care management, creating and coordinating treatment teams, developing integrated treatment plans, and monitoring home-based services.   It will delineate the relationship between the CSA and providers of other home-based services.   It will identify the projected capacity and number of children served by each CSA, the design of the ICC program, staffing qualifications and training requirements, service delivery principles and values, and performance expectations for providers. 
   The content of this RFR will have a direct impact on the number, variety, quality, and competencies of providers who bid to become a CSA.  Finally, the RFR selection criteria will form the basis for the Massachusetts Behavioral Health Partnership’s (MBHP) evaluation and selection of the CSA network that is scheduled for completion by September 2008.  


Since the parties have not discussed any of the home-based services other than ICC, it is unclear what the CSAs’ role will be with respect to the selection, contracting, training, and oversight of these home-based providers.  Intensive Care Coordination is the cornerstone of the Court-ordered remedy in this case, and the CSA’s relationship to other home-based services providers is critical to the overall effectiveness of the wraparound process, the ability of child and family teams to access care, and the quality and fidelity of the home-based service network.  For these reasons, it is essential that the plaintiffs and Court Monitor have access to key procurement documents, including the RFR.  Therefore, the plaintiffs request that the Court direct the defendants to make the RFR available for their review, and allowing the plaintiffs at least ten days to solicit expert opinion and prepare comments for the defendants’ consideration before the final RFR is issued.   
V.
Expansion Populations


 The defendants have agreed to provide remedial services to children who are in Medicaid expansion populations by enrolling all SED children in the MassHealth eligibility category known as CommonHealth.   The defendants informed the Court in early January that they expected to finalize the process for accomplishing this goal within ninety days, and report to the Court no later than June 2008 whether any legislative, administrative, or federal waiver modifications were necessary.  To date, the plaintiffs are still awaiting details as to how and when this will be accomplished.   As the deadline for providing remedial services moves closer, it is increasingly important that these discussions begin in earnest so that there is sufficient opportunity for consultation between the parties, the Monitor and other Medicaid experts, as well as time to consider and resolve any potential challenges related to operationalizing this policy decision.
VI.
Enhanced Staffing, Stakeholder and Interagency Involvement 

As noted in the defendant’s report, the Compliance Coordinator and MassHealth’s Behavioral Health Unit have secured a number of new staff to assist in implementing the Children’s Behavioral Health Initiative.  These individuals already have made significant contributions to the discussion of implementation tasks.


The report also details a more formal effort to seek input from outside stakeholders through an Advisory Committee, and an ongoing process for involving and educating EOHHS child-serving agencies in the implementation process.  These efforts are positive and should provide an opportunity for expanded involvement from a variety of state agencies, provider organizations, and other family and community stakeholders.  Given the key role that DMH, DSS, and DYS has in the lives of so many children, it is essential that these agencies participate in the design of the new service system.  
VII.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the June 17, 2008 status conference.
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was filed electronically and served by mail on anyone unable to accept electronic filing.  Notice of this filing will be sent by e-mail to all parties below by operation of the court's electronic filing system or by mail to anyone unable to accept electronic filing as indicated on the Notice of Electronic filing.  Parties may access this filing through the court's CM/ECF System.







/s/ Steven J. Schwartz
�  To provide ongoing information on the implementation of the Judgment to families, providers, professionals, advocates, state officials and academics, the Center for Public Representation has created a new website, � HYPERLINK "http://www.RosieD.org" ��www.RosieD.org�. 


�  The plaintiffs had attached the most recent draft of the form to their pending Motion for Clarification, filed April 9, 2008.   The final form describes the SAMHSA definition of SED in Part 1, and the IDEA definition in Part 2.


� As noted in the Report, a Request for Information (RFI) was issued to the general public to solicit ideas on the key issues for developing the new children’s mental health system.  Over seventy-five responses were received in early April, including extensive comments from the plaintiffs.   Absent review of the draft RFR, it is impossible to determine whether any of the plaintiffs’ comments, or those of families and other stakeholders, have been incorporated in the program standards for the CSAs.
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