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PLAINTIFFS’ EIGHTH STATUS REPORT
I.
Introduction


On November 30, 2008, the defendants filed their Fourth Semi-Annual Report on Implementation (Doc. # 425).   On December 11, 2008, the plaintiffs submitted their Seventh Status Report (Doc. # 427), addressing many of the issues noted in the defendants' Report.  Because the parties have not had an opportunity to discuss those Reports with the Court, and in order to update the Court on recent activities, the plaintiffs are submitting their Eighth Status Report, which supplements their earlier filings.  

II.
Major Implementation Issues 

A.
CMS Approval of Remedial Services

CMS approved the SPA for ICC in November 2008.   In response to the other SPA for the remaining remedial services, CMS sent a Request for Additional Information (RAI), dated June 17, 2008 that set forth a number of questions and concerns.  MassHealth responded to this RAI on September 15, 2008, but subsequently withdrew the response in order to avoid a negative decision on the SPA.  Subsequent informal discussions between MassHealth and CMS have been positive.   MassHealth revised its response to the RAI and plans to share a draft with the plaintiffs, the Monitor, and her consultants on March 23, 2009.  MassHealth intends to file the revised response no later than March 30, 2009, in order to ensure a final decision from CMS on the remaining remedial services by June 30, 2009.  Hopefully, the services will be approved and will be able to start on schedule.     

   
B.
Expansion Populations 

After briefing and argument on the issue of whether children with SED in all MassHealth eligibility categories, including those in what is termed "expansion populations", were entitled to EPSDT services, the defendants agreed to cover these children and ensure their equal access to all remedial services.  At a status conference in January 2008, the defendants informed the Court that the mechanism to accomplish this commitment would be to transfer all SED children from various eligibility categories to CommonHealth.   CommonHealth is a MassHealth benefit category that specifically includes children with disabling conditions, such as psychiatric, behavioral, and emotional conditions like SED.  Pursuant to the Commonwealth's 1115 Demonstration Waiver, all children in CommonHealth are explicitly entitled to EPSDT services.


The defendants have considered, but rejected, procedures that would automatically transfer children who are determined to have SED and who are in other MassHealth eligibility categories to CommonHealth.  Similarly, they have declined to adopt a process which would result in an automatic application for CommonHealth by all children in other benefit categories who, pursuant to the new preliminary assessment process, are determined to have SED.  Instead, the defendants have decided to require children and families in expansion groups to submit a new application to MassHealth and complete new forms and documentation requesting CommonHealth.  The defendants have offered to provide new information to families about the advantages of reapplication, and to encourage providers to support families in this process.  However, given the well-established data about dismally low rates in the benefit application process (less than 25% of Medicaid-eligible persons apply for benefits, and an even lower number reapply), this approach is likely to mean that the a significant number of children in expansion populations will not reapply for CommonHealth and therefore, will not be able to receive any remedial services.        

C.
Community Service Agencies


1.
Selection

After a lengthy RFR process, marked by significant concerns for the initial proposed rates for ICC and Family Partners and followed by a modification to those rates in response to these concerns, on March 6, 2009 the five managed care entities collaboratively selected thirty-two new CSAs  The new CSAs will cover twenty-nine regions and three special populations (African-Americans, Latinos, and persons with hearing impairments).  Twenty-four separate agencies were chosen to serve as CSAs (several agencies will be the CSA in more than one region).  While there remains a considerable amount of work to operationalize the CSA structure in the next several months, the identification of the new CSAs represents a major milestone in the implementation of the new children's mental health system in Massachusetts.


2.
Initial CSA Developmental Activities


Within the next three months, the twenty-four selected organizations must negotiate contracts with each of the five managed care organizations, complete a challenging array of program development activities (site acquisition, staff recruitment, payment and data systems), participate in preliminary wrap-around training, establish an entirely new Family Partner program, create partnerships with the new Mobile Crisis providers that will be selected in late April, recruit and select a local system of care committee representing families, state agencies and school personnel, and draft program operational and supervision procedures consistent with ICC program specifications and the new Operations Manual,  in order to initiate ICC and Family Partner Services by July 1, 2009.


3.
Operations Manual 
One of the key tasks that must be completed in the next two months is the development of a manual that will set forth the requirements and expectations for care managers, treatment team guidelines, service access procedures, programmatic protocols, performance standards, and outcome measures for the CSAs.  Several key details concerning ICC services, including the critical issue of care manager caseloads, were deferred from the program specifications released last fall to the manual that will be drafted this spring.  The plaintiffs expect to have a reasonable opportunity to review and comment on drafts of this essential document.



4.
Workforce Development 

Perhaps the most challenging task will be recruiting and training the wide range of staff required to provide remedial services throughout the Commonwealth, including new care managers, family partners, and supervisors for ICC and Family Partner Services.  Providers have expressed concerns about the availability of qualified clinicians and bachelor level care managers to work in ICC.  However, current economic conditions and other state program reductions may create a unique opportunity to hire qualified and experienced staff.  



5.
Training

After considerable delay, MassHealth released a RFR for training and coaching on March 12, 2009.  To assist the new CSAs and In-Home Therapy providers, MassHealth has issued a Request for Response (RFR) to develop a training program that will provide in-depth wraparound teaching and coaching to ICC and in-home staff, and more general wraparound training to a much broader array of staff of child-serving agencies, schools, and other home-based service providers.    

The new training entity will be selected in May and contract directly with MassHealth.  Training is not likely to begin until late June at the earliest.  Since ICC and Family Partner (Peer to Peer Caregiver Services) are scheduled to begin on July 1, 2009, the two month delay in issuing this RFR will result in a serious training gap for new CSA staff.  Managed care organizations will be asked to provide some interim training, although MCOs have little or no expertise or experience in wraparound services.


D.
Medical Necessity Criteria for Intensive Care Coordination and Other Remedial Services
After extensive discussion and debate between the parties, and with considerable assistance from the Monitor's consultants, the parties now have agreed on the medical necessity criteria for Intensive Care Coordination.  Those criteria are consistent with the Court's instructions and its several decisions on this issue, as well as the experience of other state and regional wraparound programs.  A copy of those criteria are attached for the Court's review.  Agreement on these criteria constitutes a significant accomplishment by the parties and avoids another round of litigation on this issue.
It appears that the parties also have agreed on the medical necessity criteria for Mobile Crisis Services, Crisis Stabilization Services, In-Home Therapy Services, and Family Partners Services (Peer to Peer Caregiver Services).  MassHealth is conducting a final review of the criteria for Behavior Management Services and Therapeutic Mentoring Services and anticipates a final discussion with the parties in early April. 

E.
Prior Authorization and Utilization Review 


Over the next month, the parties expect to discuss, and hopefully resolve, the details of how new remedial services are approved, authorized, and reviewed.  This process, usually called utilization review (UR) and prior approval (PA), has a critical impact on whether and when services are actually provided to children.  


In most home-based programs, like MHSPY and CFFC in Massachusetts and similar programs in other States, the care planning team decides what services the child needs; the amount, duration, and scope of those services; and the providers that will deliver the needed services.  In effect, the team makes the individual medical necessity determination for each service.  Team decisions are final, except in unusual or expensive cases (called “outliers”).   This approach was incorporated in the plaintiffs’ Remedial Plan but not the defendants, and is left open in the Court’s Judgment.  

On March 11, 2009, the defendants provided the parties, the Monitor, and the consultants an overview of their utilization review plan.  The full plan will be shared with the parties by the end of this month, and discussed in detail at a meeting in early April.  It appears that several remedial services may be subject to prior approval, which creates a significant risk of conflict between the clinical judgment of treatment teams and the decisions of managed care reviewers.   How this issue is resolved, and specifically whether team decisions are subject to extensive review and second guessing by managed care administrators, will be decided in the next month.

F.
Mobile Crisis 

MassHealth's primary care clinician managed care entity, the Massachusetts Behavioral Health Partnership, issued a reprocurement of the Commonwealth's emergency service provider (ESP) network in December 2008, so that it could redesign the entire system (for adults and children), and so that it could incorporate the mobile crisis services for children into the new system.   Due to delays, the ESP providers will not be selected until late April.  New contracts must be negotiated in May, modifications to the program must be undertaken in June, so that the services can begin on July 1, 2009.

G.
Interim Services 

In September – November 2008, MassHealth undertook the initial activities to expand Family Stabilization Teams (FST) that were described in their Interim Services Plan, submitted to the Court on July 30, 2008 (Doc. # 418).   The Court's July 31, 2008 Memorandum (Doc. # 419) made clear that it considered these activities vital for children who were awaiting the initiation of the new remedial services.  It is unclear what impact these efforts have had on FST, since no data or reports have been generated or shared with the parties and Monitor.  The expansion of FST is dramatically more important now that the defendants have been allowed to delay the initiation of In-Home Therapy Services for four months.  
H.
State Agency Protocols

Recognizing the critical role that many state agencies play in the life of the child, and given the importance of ensuring that all of these agencies function in a coordinated manner as part of a unified treatment team, the Judgment requires that there be interagency protocols between all relevant child-serving agencies.  These statewide protocols are intended to guide local agency staff with the responsibility for children in ICC or receiving other remedial services.  In addition, the protocols must include a dispute resolution process to address disagreements between team members and state agency representatives.

After considerable delay, MassHealth has distributed a preliminary draft of the DYS protocol.  Unfortunately, the protocol does not address a large number of children in DYS custody or control, does not include a dispute resolution process, and does not cover any children in the juvenile court system who have not been adjudicated, since these youth remain under the supervision of the Office of the Commissioner of Probation.  The plaintiffs submitted extensive comments on the DYS protocol on March 13, 2009 setting forth these and many other concerns.


There is no firm timetable for the redraft of the DYS protocol or the initial draft of protocols for DMH, DCF, DMR, Office of Probation, or other child-serving agencies.  All parties now agree that such protocols are necessary to ensure the full and constructive participation of state human service agencies.   However it appears there will be no equivalent process to formally articulate protocols for the participation and engagement of state educational agencies with the new Medicaid service system, nor any agreement to date on the training of state or local educators.  While plans do exist to discuss ongoing collaboration between the Secretariats, it is not clear these discussions will adequately prepare, or offer timely guidance to, local school districts in their service to and referral of Rosie D. class members after July 1, 2009.

   
I.
Evaluation and Monitoring

The Judgment required that the defendants develop a data collection and information management system for all aspects of the Children’s Behavioral Health Initiative (screening, assessments, service planning and delivery, and outcomes) by November 30, 2008.  Although they did not complete the system by the deadline, they expected it to be done by April 1, 2009.  The defendants have not provided any information to the plaintiffs or Monitor on the status of the data collection system, or any data on assessments.  Therefore, it is impossible to determine if the data envisioned by the defendants and described in their Fourth Semi-Annual Report will be adequate to meet all of the demands of the Judgment.  

While completion of a data collection system on service delivery is not truly necessary until the services are actually available, that time is fast approaching.  Therefore, decisions about the scope and capacity of that system should be made in time to begin measuring services when they become available in July 2009.


The Monitor must play a central role in the data collection, review, and evaluation of each component of the remedy.  As provided by the Judgment, she has access to all relevant information concerning required activities, such as screening, assessment, SED determination, service planning, service delivery, service referrals, service utilization, and client outcomes.  The Monitor must have the resources to review and evaluate this information, to advise the parties of her findings, and to assist in efforts to facilitate compliance.  The Monitor is currently reviewing various evaluation programs and instruments used in other States and should develop an evaluation program in the next several months.


J.
 Screening

The defendants have begun to generate useful data on the impact of the new screening program that went into effect on January 1, 2008.  The most recent data that has been shared with the parties was in September 2008.  Presumably, more recent data, covering screenings completed through the end of the calendar year, is available.  
III.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the status conference currently scheduled for March 27, 2009.
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