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PLAINTIFFS’ NINTH STATUS REPORT
I.
Introduction


Since the last status conference on March 27, 2009, the parties, the Monitor, and the Monitor's consultants have worked intensively on key developmental tasks necessary to initiate the first cohort of remedial services by July 1, 2009, including the core service, Intensive Care Coordination.  In response to the Court's admonition, the defendants have shared all critical documents with the plaintiffs and the Monitor, allowed modest time for comments, and considered their suggestions in good faith.  Despite the multiple implementation tasks and short timelines, the parties have worked collaboratively during this period to design the final elements of the new children's behavior health system.  This report summarizes the key activities and outstanding issues for the Court's consideration.  
II.
Major Implementation Issues 

A.
CMS Approval of Remedial Services

In response to additional question and concerns from CMS about the EPSDT State Plan Amendment (SPA) that covers all remedial services other than ICC,
 MassHealth submitted a revised SPA in early April.  CMS then raised additional concerns, particularly with certain elements of Crisis Stabilization Services.  As a result, MassHealth submitted a further revised SPA that is limited to Family Training and Support, In-Home Therapy, Behavior Management, Therapeutic Mentoring, and Mobile Crisis Intervention.  There are strong indications that CMS will approve this SPA, and, in any event, should indicate its final position by May 15, 2009.  This revised SPA excludes Crisis Stabilization Services because of CMS' concerns over funding the room and board component of this short-term residential program.  A separate SPA for Crisis Stabilization was submitted at the same time.  Since this service is not scheduled to begin until December 1, 2009, there is sufficient time for CMS review and subsequent modification.  

B.
Program Specifications and Medical Necessity Criteria for Intensive Care Coordination and Other Remedial Services

The parties have now agreed on program specifications and medical necessity criteria for all of the new remedial services, including ICC.  These specifications and criteria are being shared with Managed Care Entities (MCEs), providers, and families.  This is a significant milestone and major accomplishment in the implementation process. 


C.
Mobile Crisis 

On April 3, 2009, the Massachusetts Behavioral Health Partnership announced the selection of the emergency service provider (ESP) network.  New contracts still must be negotiated and significant modifications to the program must be undertaken, so that the mobile services can begin on July 1, 2009.

   
D.
Expansion Populations 

The parties have not had an opportunity to further discuss the process for transferring children in expansion populations to CommonHealth.  Based upon further factual and legal research, the plaintiffs now believe there is strong support for implementing a system that automatically transfers to CommonHealth all children in expansion populations who are determined to have SED, subject to verification procedures or the submission of additional documentation in specific cases.   Absent agreement on this process,
 the plaintiffs will submit a request for dispute resolution to the Court Monitor.  
E.
Right to Appeal Eligibility Denials and Adverse Service Determinations 

MassHealth recently made clear that families have no right to appeal denials of eligibility for ICC, termination of ICC services, or any adverse service determinations made by the ICC provider.  As a result, if a child is denied ICC, denied needed services, or terminated from services, the family has no formal recourse, no right to appeal, and no ability to alter this decision.  They simply have to go elsewhere, even though there is only one CSA, and one ICC program, for each geographical area.  


The plaintiffs previously raised the issue of due process protections for children determined not to have a Serious Emotional Disturbance.  Although the Court indicated a reluctance to impose procedural protections for adverse clinical decisions concerning diagnosis, the defendants have now applied that rationale to all decisions concerning the eligibility for, receipt of, modification of, and termination of remedial services.  This approach is in stark contrast to the Individual Service Plan (ISP) regulations of the Department of Mental Health and the Department of Mental Retardation, both of which afford clients the right to appeal from adverse clinical and service decisions.
  Similarly, it stands in stark contrast to the Medicaid regulations that allow nursing facility residents with psychiatric or cognitive disabilities to challenge the clinical determinations of PASARR reviewers both with respect to the need for and type of mental health or habilitative services that an individual needs, even though these determinations may be made by private providers working under contract with state agencies.


Given the broad scope and far-reaching implications of the defendants' refusal to provide families with a meaningful opportunity to challenge adverse service determinations, it is essential that this matter be resolved promptly. 
F.
Prior Authorization and Utilization Review 


After extensive delays, the parties have just begun to discuss the details of how new remedial services are approved, authorized, and reviewed.  This process, usually called utilization review (UR) and prior approval (PA), has a critical impact on whether and when services are actually provided to children.  It is expected that access to crisis stabilization and therapeutic mentoring will require prior approval, at least initially.  Access to the other five remedial services will not be subject to prior approval, but will require periodic authorization and reauthorization, subject to newly developed parameters.  These authorization parameters are being developed by each MCE.  Final utilization management procedures must be in place in a month.


The two critical outstanding issues are: (1) whether the care planning team, rather than the MCE, will determine the amount, duration, and scope of services that a child needs; and (2) whether the same authorization rules will apply for a specific service, regardless of the MCE that pays for that service.  If agreement is not reached on these issues, the plaintiffs will submit the dispute to the Court Monitor.

G.
Community Service Agencies


1.
Initial Developmental Activities

The newly selected CSAs are moving quickly to implement Intensive Care Coordination services by July 1, 2009, as well as to address their other responsibilities.   MassHealth has approved reasonable start up funding that allow CSAs to be reimbursed for planning, development, and implementation activities.  Rates have been established for ICC and a number of key organizational tasks have been initiated.  Contracts with each of the MCEs are being negotiated and many have been signed.  Staff recruitment and training has commenced.  Monthly meetings of all CSAs and MCEs began in April and will continue for the foreseeable future.  


Although many developmental activities are proceeding well, albeit hurried, the initial staffing plans of many CSAs are problematic.  CSAs are allowed to employ as many care coordinators and family partners as needed to appropriately serve the number of enrolled youth, but must have at least three care coordinators and one family partner hired by July 1, 2009.   MassHealth has established this floor and many providers plan to do no more than satisfy this minimal requirement.  If there is a surge of requests for ICC services, as many families and providers expect will happen, particularly for children involved with DCF and DMH, this minimal staffing pattern will present enormous backlogs, and either result in long waiting lists for services or huge caseload for care managers.  This is an even greater concern given some providers' plan to only hire one new care manager every four months.  While the plaintiffs appreciate the uncertainties inherent in initiating a new program, there at least should be some contingency plan to address the demands of desperate families if the projected surge of referrals and applications materialize. 


2.
Additional CSA Developmental Activities


Within the next two months, the CSAs must have all new and existing leadership staff participate in preliminary wraparound training, establish an entirely new Family Partner program, create partnerships with the new Mobile Crisis providers that were recently selected, establish a local system of care committee representing families, state agencies and school personnel, and draft program procedures consistent with ICC program specifications and the new Operations Manual,  in order to initiate ICC and Family Partner Services by July 1, 2009.


3.
Operations Manual 
MassHealth has distributed an initial draft of a CSA Operations Manual that describes the responsibilities and guides the activities of a Community Service Agency.  The Manual establishes performance expectations for CSAs, including the purpose and function of Intensive Care Coordination and Family Support and Training Services; the medical necessity criteria for Intensive Care Coordination; Wraparound principles and the Wraparound planning process; the composition and functioning of the integrated Care Planning Teams; the development, focus, and content of the single, strengths-based Individual Care Plan; the roles and involvement of child-serving agencies; the authorization and approval process for other home-based services; coordination with involved child-serving agencies, other service providers and particularly Mobile Crisis Intervention; the roles and duties of care coordinators, family partners, supervisors, and program directors; care coordinator ratios and training; data collection and evaluation; and the functions, composition, and process of local System of Care Steering Committees.    

However, the draft did not include key appendices that (1) govern the amount, duration, and scope of remedial services that the care team can recommend and the process for seeking authorization for these services; and (2) describe the involvement of key state agencies (DMH, DCF, and DYS) in ICC.  These key appendices are being drafted separately, must be reviewed by the plaintiffs, and then will be incorporated into the Manual.   

In general, the plaintiffs believe the first draft of the Manual was reasonably thorough and well done, other than the omitted appendices.  The plaintiffs have submitted extensive comments on the Manual.  The parties expect to discuss the key outstanding issues at a meeting scheduled for May 20, 2009.  


Perhaps the most important of these outstanding issues is the establishment of specific care management caseload limits.  The care manager is critical to the effectiveness of Wraparound teams and home-based services.  The care manager's ability to engage, support, and assist the family to obtain necessary services depends directly on low caseloads.  As the Court heard at trial, care manager's caseloads in most successful programs, like Wraparound Milwaukee and the demonstration programs in Massachusetts (MHSPY and CFFC), do not exceed 1:8 or 1:10.  These low caseloads are an essential ingredient of the program's effectiveness and even its definition.  

To date, MassHealth has not been willing to commit to a specific caseload limit for care managers who serve children with the most intensive needs, despite the national research, expert findings, and consultants' recommendations for these children.  While MassHealth have been willing to "suggest" some guidelines, the absence of a firm requirement will allow providers wide discretion to substantially deviate from accepted standards of practice, thereby undermining the effectiveness of the entire endeavor.  For instance, care managers could have huge caseloads that limit their ability to meet frequently with, and provide adequate support to the most needy children.  In the absence of specific caseload limits the plaintiffs intend to submit this dispute to the Monitor.
  

4.
Training

To date, MassHealth still has not selected the entity responsible for training and coaching new ICC and Family Partner staff and In-Home Therapy providers.  As a result, it is quite unlikely that any training will be provided by this entity prior to July 1, 2009.  Some interim training is being provided by a University of Massachusetts' affiliated program, Worcester Communities of Care, for some new staff. 
H.
State Agency Protocols

Recognizing the critical role that many state agencies play in the life of the child, and given the importance of ensuring that all of these agencies function in a coordinated manner as part of a unified treatment team, the Judgment requires that there be interagency protocols between all relevant child-serving agencies.  These statewide protocols are intended to guide local agency staff with the responsibility for children in ICC or receiving other remedial services.  In addition, the protocols must include a dispute resolution process to address disagreements between team members and state agency representatives.  



Currently, MassHealth intends to incorporate the protocols in the Operations Manual, and to complete them within the next two weeks, in order for state agency staff to be trained in June and for state agency workers to properly refer children to ICC and other new services by July.   However, given their centrality to the Judgment, there must be adequate time for the plaintiffs to review and comment on drafts, and for the parties to seek to reach agreement on final documents.  Some modest delay in finalizing the protocols may be required.   


(1)
DYS


After considerable delay, MassHealth distributed a preliminary draft of the DYS protocol.  Unfortunately, the protocol did not address a large number of children in DYS custody or control, did not include a dispute resolution process, and did not cover any children in the juvenile court system who have not been adjudicated, since these youth remain under the supervision of the Office of the Commissioner of Probation.  The plaintiffs submitted extensive comments on the DYS protocol on March 13, 2009.  DYS is still redrafting its protocol, which should be shared with the plaintiffs by May 21, 2009.  


(2) 
DCF


A draft of the DCF protocol was shared with the plaintiffs on May 6, 2009, comments were provided by May 12, and a meeting held on May 14 to discuss the document.  A revised draft is due by May 21, 2009.  The DCF protocol is substantially more comprehensive, more clear, and more useful than the initial DYS draft.  Nevertheless, it still omits the critical dispute resolution process for addressing agency and team conflicts.  


 
(3)
DMH


There is still no draft DMH protocol, although is now scheduled for distribution on May 21, 2009.  Because of these significant delays, there is limited time for comment and discussion. 



(4)
Other agencies 


There is no firm timetable for the initial draft of protocols for DMR, Office of Probation, or other child-serving agencies.  All parties now agree that such protocols are necessary to ensure the full and constructive participation of state human service agencies.   However it appears there will be no equivalent process to formally articulate protocols for the participation and engagement of state educational agencies with the new Medicaid service system, nor any agreement to date on the training of state or local educators.  While plans do exist to provide school districts and educational staff with information about the new remedial services, it is not likely these notices will adequately prepare, or offer timely guidance to, local school districts in their service to and referral of Rosie D. class members after July 1, 2009.


I.
Informing 

MassHealth has developed a new Member Notice that generally describes the new remedial services.  The Notice will be sent to all MassHealth members.  It also has drafted a more detailed description of the new services which will be included in Member and provider handbooks and various other publications.  The plaintiffs have had a reasonable opportunity to comment on these notices.  While these written materials will be useful, additional information and educational efforts are needed to reach a broad range of families and minority communities.  The plaintiffs expect that after July 1, the defendants will undertake a comprehensive education and information campaign that utilizes a wide variety of methods, media, and strategies. 
   
J.
Evaluation and Monitoring

The Judgment required that the defendants develop a data collection and information management system for all aspects of the Children’s Behavioral Health Initiative (screening, assessments, service planning and delivery, and outcomes) by November 30, 2008.  This deadline was informally and unilaterally extended by MassHealth to April 1, 2009.  In the plaintiffs’ view, this project has not been completed, the obligations thereunder have not been fulfilled, and there are no plans to implement an appropriate system of determining whether adequate and appropriate screenings, assessments, and services are being provided.  


The defendants have not provided any information to the plaintiffs or Monitor on the status of the data collection system, or any data generated by that system other than the number of behavioral health screenings that have been completed.  

The Monitor must play a central role in the data collection, review, and evaluation of each component of the remedy.  As provided by the Judgment, she has access to all relevant information concerning required activities, such as screening, assessment, SED determination, service planning, service delivery, service referrals, service utilization, and client outcomes.  The Monitor must have the resources to review and evaluate this information, to advise the parties of her findings, and to assist in efforts to facilitate compliance.  The Monitor is currently reviewing various evaluation programs and instruments used in other States and should develop an evaluation program in the next several months.

III.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the status conference currently scheduled for May 21, 2009.
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�  A separate SPA for ICC was approved by CMS in November 2008.





�  Thus far, the defendants have considered, but rejected, procedures that would automatically transfer children who are determined to have SED and who are in other MassHealth eligibility categories to CommonHealth.  Similarly, they have declined to adopt a process which would result in an automatic application for CommonHealth by all children in other benefit categories who, pursuant to the new preliminary assessment process, are determined to have SED.  Instead, the defendants have decided to require children and families in expansion groups to request a redetermination of eligibility and to complete new forms and documentation requesting CommonHealth.  The defendants have offered to provide new information to families about the advantages of reapplication, and to encourage providers to support families in this process.


�  These regulations were key features of the development of DMH's and DMR's community service systems as a result of various consent decrees in western Massachusetts and throughout the Commonwealth.








PAGE  
4

