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AFFIDAVIT OF ELIZABETH FUNK

I, Elizabeth Funk, hereby state as follows:

I.
Qualifications and Experience

1.
I have more than thirty-two years’ experience working for or representing the rate, regulatory, and policy interests of community-based mental health providers in Massachusetts.

2.
I am currently serving as the Chairman of a national trade association of community-based mental health and substance abuse provider organizations, the National Council for Community Behavioral Healthcare, and in this capacity I work with numerous States that have developed or are developing home-based services and mental health systems.

3.
I am currently the President & CEO of a statewide trade association of community-based mental health and substance abuse provider organizations, Mental Health and Substance Abuse Corporations of Massachusetts, Inc.  The trade association counts numerous large and small providers of child and family mental health and welfare services among its members.  All of the providers who testified at the trial in this matter are members of the association, as well as most of the providers who have the expertise, capacity, community involvement, and interest to deliver the home-based services required by the Court’s Decision.  They are the agencies and entities who will make this system work. 

4.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06) and the Plaintiffs’ Final Remedial Plan (8/18/06).

II.
The Service Delivery System
5.
The Defendants’ Plan does not include sufficient details about its proposed system for delivering home-based services.  Moreover, the limited discussion about the system is offered within the context of the defendants’ “present intention” which they state is subject to change at any time.  It is imperative to establish an efficient system for delivering home-based services in order to ensure an adequate array of competent providers.  Provider corporations must understand the nature of the system; the services to be provided and by whom; how children will access services; how providers will work with other providers in the system; how and at what rate will providers be reimbursed for services; which public and/or private entities hold clinical and operational decision-making authority in the system; and if appropriate, how funding streams will be blended, before they can design, operate and/or manage appropriate services.  In exercising their business judgment, provider organizations must be confident of system stability in order to responsibly dedicate the corporate resources needed to participate successfully in a system of home-based services for children.  Particularly in this instance where new services must be designed and existing services augmented, providers would be hesitant to participate in a system, as proposed by the defendants, which would be subject to unilateral modification at any time.

6.
Timely delivery of services to children will be adversely affected due to vagueness and lack of specifics in the Defendants’ Plan. Providers will be unlikely to agree to participate in a service system without commitments on the part of the Commonwealth about the nature of the system.  Until such commitments are made and are enforceable, many community mental health providers will refrain from offering new or expanded home-based services, and as a result, children with serious emotional disturbance will have to wait to receive needed services.  

7.
For example, although the Defendants’ Plan discusses Community Service Agencies (CSAs) in designated areas, the defendants do not provide specifics and do not fully commit to this approach. Such uncertainty will delay the development of home-based services for children with SED and cause disruption in the existing system of care which will undergird the new system of home-based services.  With the issue unresolved, providers cannot plan operationally, develop new services and programs, budget for new and existing services and programs, and recruit, hire and train the many new employees that will be required for a home-based service system.  

8.
The Defendants’ Plan assigns to EOHHS and DMH the sole responsibility to identify designated areas and establish qualifications, standards, and performance measures for CSAs – without any involvement or review by the plaintiffs, families, local stakeholders, experts, or the Court.  The failure to involve families, local experts, stakeholders and other agencies minimizes stakeholder buy-in and ignores the opportunity to incorporate improvements based on stakeholder expertise before network design and development proceeds to the point where alterations become onerous.

9.
Under the Plaintiffs’ Plan, EOHHS and DMH identify the designated areas, select the CSA with input from families and community leaders, and establish detailed qualifications, standards, and performance measures for the CSA, consistent with specified criteria.  As the state’s mental health authority, the Department of Mental Health should have a strong role in the design, administration and oversight of the delivery of behavioral health care services to MassHealth members, including children.  It is equally important for the Executive Office, as the single state agency for Medicaid, to have a strong role in the process.  The involvement of other stakeholders will maximize the incorporation of existing expertise into service design and development.  Also, the Plaintiffs’ Plan adopts a competitive bid process that will ensure the initial procurement comports with due process and fundamental fairness concerns which will enhance the credibility of the home-based system among stakeholders and the larger community.

10.
Under the Defendants’ Plan, the behavioral health contractor (currently MBHP) will select the CSA, which must be a network provider of MBHP or an MCO.  Assigning a private managed care company the responsibility to create the core components of the delivery system raises some questions because of the lack of accountability and potential for conflicts of interest inherent in such a process.  In addition, the consequence to children could be highly detrimental, because qualified providers and programs, particularly those with unique attributes (e.g., practice specialty, language capacity, cultural competency, etc.) or those with whom children have existing relationships, could be excluded from the delivery system.  Further, distributive access is a concern as children in different parts of the state could be left with unequal access to providers and services they need. 

11.
A CSA, under the Defendants’ Plan, can provide all home-based services and does not have to use local community agencies.  All managed care organizations may contract with the same CSA, but do not use the same local providers or pay the same rates. The defendants’ approach both assumes that the MCOs and the behavioral health carve-out contractor will equally support and participate in this new initiative, and can appropriately determine the new provider network.  Experience in Massachusetts and other states suggests the opposite.  

12.
The defendants’ approach is likely to undermine consistency and efficiency in service delivery by replicating the elements of the existing child-serving system that have created inconsistent access to services throughout the Commonwealth and by creating new hurdles to providing services reflective of the community in each service area.  In order for a CSA-based model to be successful, the CSA must have management authority over and accountability for a network of providers.  The Defendants’ Plan, which permits managed behavioral healthcare organizations and managed care organizations to purchase services from non-network providers, eliminates this basic element of a successful managed service delivery system.  In permitting managed care organizations to pay differing rates, the defendants’ model ensures service inconsistency and system inefficiency.  In Massachusetts, the managed care organizations’ ability to set their own payment rates has compromised the staffing of Emergency Services Programs, a critical service to keeping children with SED in the community.  Finally, in allowing the CSA to be the sole provider of home-based services, the Defendants’ Plan denies children with SED the opportunity to access services and providers that reflect their cultural, linguistic and community backgrounds.

13.
The Plaintiffs’ Plan builds upon local capacity and expertise.  The CSA creates a clinical partnership with affiliated providers that deliver in-home support services.  As a result, the Plan is both responsive to the community and reflective of its diversity, because local provider organizations are largely directed, organized and staffed by individuals from the community, and typically their mission is to serve the community’s children and families.  Local agencies partner with other organizations in the community, such as schools, youth groups, police departments, elected and appointed officials, faith communities and health centers.  Through these relationships, they are called upon to identify service gaps and build upon program successes.  Because local agencies deliver services to the community’s children and families through individuals from the community, these agencies are able to respond quickly to communities’ changing needs.

14.
Building upon local capacity and expertise will make the services more culturally competent and acceptable to local minorities, because services and supports are more likely to be delivered by a workforce comprised of individuals who share the cultural, ethnic and/or linguistic backgrounds with the children and families accessing them. As a result, the plan will be more effective and provide the services more promptly, because services will be delivered to community members by a local workforce and can be quickly adapted to meet the unique needs of the local community as they are identified.  

15.
In addition, managed care organizations contract with the same CSA, under the Plaintiffs’ Plan.  They use the same affiliated providers, and pay the same rates for services. This consistency will engender effectiveness by introducing new administrative and operational economies of scale and efficiencies to the provision of children’s mental health services.  Currently, in the provision of a service under Medicaid, provider organizations must understand and comply with as many as six (four managed care organizations, the behavioral health carve-out contractor and fee-for-service Medicaid) different utilization procedures, performance measures, outcomes, and data collection obligations, and they are reimbursed at six different rates.  For example, a provider operating a Family Stabilization Team currently must attempt to comply with different referral, authorization, length of service and payment requirements for each of the Medicaid payers.  

16.
The Plaintiffs’ Plan defines the categories of qualifications and standards for a CSA, but calls upon EOHHS and DMH to develop those qualifications and standards.  This flexibility is appropriate because the Department of Mental Health, as the state mental health authority, has expertise in these areas and should have a strong role in the design, administration and oversight of the delivery of behavioral health care services to children with serious emotional disturbance who are MassHealth members.  The Executive Office, as the single state agency for Medicaid, has important relevant experience in Medicaid financing and operations. 

17.
The Defendants’ Plan does not discuss rates or billing systems – an omission that could completely undermine the plan and render the services inaccessible or unavailable to most children.  Currently, numerous supportive services such as collateral contacts, case consultations and family consultations are underutilized, because public payers’ low rates of reimbursement and billing systems’ administrative burdens are insurmountably onerous for many provider organizations.  This omission also undermines the State’s ability to ensure an adequate array of competent providers, because providers must be assured of timely payment for services at fair and adequate rates for each of the services included in any remedial plan before they will agree to participate.  For example, currently in Massachusetts, the public children’s mental health system has been unable to attract sufficient numbers of child psychiatrists and clinical nurse specialists to meet demand, due in large part to the low rates of reimbursement from public payers.  

18.
Under the Plaintiffs’ Plan, EOHHS would pay reasonable rates for enhanced EPSDT screenings, preliminary and comprehensive assessments, and in-home support services that ensure timely access, to attract a range of qualified providers, and to promote effective treatment.  Presently, the lack of reasonable rates in the current system of care for children with SED has impeded access to appropriate services and has thwarted the development and sustenance of a broader range of appropriate, evidence-based services.  EOHHS must establish billing procedures that promote timely payment for these services.  Given the narrow financial margins on which providers operate, timely payment is essential to the viability of provider organizations and the system of care as a whole.

19.
The Defendants’ Plan does not include any timelines for completing any of the identified tasks necessary to establish a structure for delivering and accessing home-based services.  This is no assurance, or even a suggestion, that children will receive needed services promptly.  In fact, there is no indication whatsoever when needed services will be available. 

20.
In contrast, the Plaintiffs’ Plan includes timelines for developing each aspect of the delivering system.

Signed under the pains and penalties of perjury, this __ day of November 2006.
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