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AFFIDAVIT OF CARL VALENTINE

I, Carl Valentine, hereby state as follows:

I.
Qualifications and Experience

1.
 I am a consultant to many States on structuring and financing home-based services and systems under Medicaid.

2.
I am currently serving as an expert to assist in financing home-based service in California, in response to the federal court’s decision in Katie A v. Bonta.   

3.
I wrote an expert report and testified at the trial in this case.  My curriculum vitaewas admitted as PX1088A.

4.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06) including the affidavit submitted with that Memorandum, and the Plaintiffs’ Final Remedial Plan (8/18/06).



II.
Covered Services


5.
Although the Defendants’ Plan includes the same crisis services as in the Plaintiffs’ Plan, it excludes after-school therapeutic services, interpreter services, special therapy services, child/family training, and the best documented, evidence based in-home service, Multi-Systemic Therapy (MST).  These excluded services or very similar services are covered Medicaid services in other States and have been determined by the federal Centers for Medicare & Medicaid Services (CMS) to be eligible for federal financial participation (FFP).  They are important and often critical services for many children.  


6.
The provision of After-School Therapeutic Services in after school, non-medical, non-clinic settings can enable a child to remain in the community with his or her family, attend school, and participate in normalizing after school experiences such as swimming, gymnastics, and summer recreational activities where therapeutic services can be provided by clinically appropriate providers in accordance with a treatment plan.  The absence of after-school therapeutic services could result in the use of more expensive day treatment or residential care.


7.
Interpreter Services are essential if the child and his or her parent or guardian can not read or understand the English language.  They are necessary to ensure that families are effectively informed of their right to Early Periodic Screening, Diagnosis and Treatment Services (EPSDT), effectively informed of the findings from screening and diagnosis, effectively referred to prescribed services, and effectively participate in treatment.  This right is clearly articulated in official EPSDT materials beginning with 42 CFR Section 441 Part B (3) “effectively inform those individuals … who cannot read or understand the English language” and is a CMS approved service in the Maine Medicaid State Plan.


8.
Special Therapy Services including Speech, Occupational Therapy, Physical Therapy, Language Pathology /Audiology are essential components of Medicaid supported treatment services received by children participating in school-based special education services and has been approved by CMS for delivery in other settings such as before school and after school programs, when determined to be medically appropriate and necessary for Medicaid eligible children.


9.
Child and Family Training are services designed to assist children with severe behavior problems by training the child and his or her family members about steps that can be taken to minimize the disruption to family life and life of the child in the community caused by child’s mental illness, thereby enabling the child to remain in and succeed in school, home and community.  The absence of this service risks return to, or placement in, a  residential setting or other out of home placement.  This service is very similar to Family Psycho-education, a service CMS has approved for the States of Maine and North Carolina, which include this as an EPSDT service in their respective state Medicaid plans.


10.
Multi-Systemic Therapy is a special set of treatment and behavior management services designed to enable a child with severe behavior problems to remain in the community.  This mix of professional and para-professional services has been particularly successful in enabling adolescents with severe behavior issues, and those involved in the juvenile justice system, to succeed in home and community settings.  North Carolina has recently had this service added to its array of CMS approved community mental health services for children.               

11.
Excluding these covered services is not consistent with EPSDT.  Section 1905(r) of the Social Security Act (describing EPSDT) makes direct reference to “such other necessary health care, diagnostic services, treatment, and other measures described in Section 1905(a) to correct or ameliorate defects, and physical and mental illnesses and conditions discovered by screening services, whether or not such services are covered under the State Plan.”  Section 1905(a) includes as Medicaid covered services “other diagnostic, screening, preventive and rehabilitative services, including any medical or remedial services (provided in a facility, home, or other setting) recommended by a physician, or other licensed practitioner of the healing arts within the scope of their particular practice under state law for the maximum reduction of physical or mental disability and restoration of an individual to the best possible functioning level.”     

12. 
The Plaintiffs’ Plan is broader, more comprehensive, and consistent with the practices in other States committed to supporting children in their home and community when ever medically appropriate.  It only includes services covered by the Medicaid Act as part of the EPSDT program.  

13.
Under the Defendants’ Plan, there will be additional, as yet undefined, clinical eligibility and exclusionary criteria, medical necessity criteria, structural specifications, staffing requirements, and performance measures for each service.  MassHealth determines these standards and clinical criteria for each home-based support service.  These additional criteria could well narrow the children who will be able to receive home-based services, could define limits on the intensity, duration, and frequency of these services, or even exclude entire categories of SED children. 

14.
While States may develop more detailed service descriptions than those included in the Defendants’ Plan, it is not necessary that they do so.  But if they do, these descriptions and criteria should be carefully scrutinized by the parties and the Court to ensure that all covered services are made available to all SED children who need them, for as long as they need them.  

15.
The proposed EPSDT services are generally included in the set of services made available by the State after review and approval by CMS.  CMS approval of the proposed services is desirable, but such approval is often sought after the services are designed, refined, and described in much greater detail, in order to allow a more informed review by the federal government. For instance, States often delineate service goals and staff qualifications and include this information in the presentation to CMS, in order to increase the likelihood of prompt approval.  The Defendants’ Plan seems to suggest the reverse approach will be used here.  


16.
CMS approval of proposed services is often made more likely when accompanied by a court order or settlement agreement.   This would suggest that CMS approval be sought after the Court approves the list of covered services and resolves the differences between the Defendants’ and Plaintiffs’ Plans.  The worst situation would be for the defendants’ to seek contingent approval of their services from CMS, and then return with another list of Court-approved services.


17.
The Defendants’ Plan does not indicate whether the new home-based services are in addition to, or in lieu of, any currently covered services.  Thus, there is a real risk that existing services will be reduced or eliminated when the proposed services are created.  This will only create difficultly for children and families and resentment about the court order. 

18.
Under the Plaintiffs’ Plan, the new services are in addition to all outpatient, inpatient, and diversionary services currently covered by MassHealth and MBHP.  This approach protects existing services, which are apparently useful to many children, according to the testimony of several of the defendants’ witnesses. 

19.
The Plaintiffs’ Plan explicitly requires the defendants to promptly provide all medically necessary services for children.  This is a basic requirement of EPSDT and should be the foundational principle for this section of the State’s Medicaid Plan.  

III.
The Defendants’ Cost Projections for Home-Based Services


20.
In support of their Remedial Plan Proposal, the Michael Norton submitted an Affirmation that includes a cost estimate for providing their covered services of $2,550 per member per month.  See Norton Affirmation at 3-4.  There is no explanation of the specific services that are included in this projection; the intensity, frequency, or duration of each service; the unit cost or per person cost of each service; the number, qualifications, and costs of personnel that are central to any service cost projections; the level of care management and caseload limits of care managers that are the most critical elements of a cost projection; and the services that are excluded as allegedly not covered by Medicaid.  Id. ¶¶9-10. The absence of any information on these key factors, or even a general explanation of the methodology used to derive the costs, renders the defendants’ projections highly suspect and certainly not reliable.   

21.
Moreover, the defendants’ per person cost projection is static and does not vary regardless of the number of children served, their level of need, and the intensity, frequency, and duration of the services provided.  Id. ¶11. This assumption is both unrealistic and contrary to fundamental fiscal planning principles.  In fact, the defendants’ own trial expert noted that a standard per member cost for all children was statistically unsound.  See Report of  Michael Foster at ¶¶7-8, 11-12 (“a more accurate way to estimate costs …would [be] to stratify children based on some measure of the severity of behavioral disorder, such as CAFAS scores, and then reweight the data so that the cost figures accurately reflected the nature of the children being served”).  The absence of such weighting makes it completely unreliable to use the same per month cost figure for 5,000 children as for 20,000 children. 

22.
 Finally, the defendants cost projection apparently assumes that over one-third (1/3) of MHSPY costs are not covered by Medicaid.  MHSPY’s actual per member per month cost for Medicaid-covered behavioral health services is approximately $3,920.  See Valentine Report at 4.  The defendants consider only $2,961 of that amount to be related to Medicaid-covered behavioral health expenditures.  Norton Aff. ¶9. But in my review of MHSPY, as well as that done by CMS in 2004, almost all of the behavioral health expenditures incurred by the program were for services that are properly covered by Medicaid.  Thus, to assume that there are substantial expenditures incurred by MHSPY that are not eligible for FFP is inaccurate and further renders the defendants’ projections even more suspect.  

23.
There are reliable and accurate ways to project costs for the in-home support services ordered by the Court.  The defendants have not done so here.  It is important, at some point after the Court decides on a remedial plan, for the parties to develop a reliable methodology for determining the projected cost of implementing the approved remedial plan.

Signed under the pains and penalties of perjury, this __ day of November 2006.
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Carl Valentine
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