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I. INTRODUCTION

In its January 26, 2006 memorandum of decision (“Decision”), this Court concluded that the Commonwealth has failed to provide medically necessary EPSDT services to tens of thousands of seriously emotionally disturbed children in two critical respects, each in violation of the Medicaid Act’s EPSDT and reasonable promptness provisions: 

First, comprehensive assessments, effective service coordination, planned crisis intervention, and tailored in-home behavioral support services simply are not, as a practical matter, available anywhere, in any form, to thousands of children with SED in the Commonwealth.  These services may appear on paper, but they are not reaching most of the plaintiff class members.  Second, even where limited services exist, arbitrary cut-offs and lack of overall coordination greatly reduces or entirely eliminates their effectiveness.

410 F. Supp. 2d 18, 30 and 40.  When six months of intense negotiations did not succeed in producing a joint remedial plan, the parties filed separate proposals to promptly and effectively remedy the Commonwealth’s failures.
  

The defendants have presented a proposed remedial plan that offers neither a prompt nor effective remedy to the Commonwealth’s EPSDT violations detailed in the Court’s Decision.  Their Plan effectively excludes thousands of class members from receiving necessary assessments and in-home support services; excludes a number of effective in-home support services covered by Medicaid in other States; lacks the requisite specificity to ensure the prompt delivery of services; relies primarily on revisions to regulations, manuals, and other existing documents to inform families and implement reforms; lacks any evaluation mechanism to measure qualitative outcomes and compliance; and creates a layer of bureaucracy that excludes local stakeholders, experts, and even the Court.  Strikingly, the Defendants’ Plan lacks any definite timelines, in contravention of Medicaid’s reasonable promptness provision, while reserving to the defendants the right to unilaterally modify or delay any portion of their Plan.  Finally, their entire Plan is purely voluntary, since it explicitly denies the Court and the plaintiffs the authority to enforce any provision that is not independently required by two distinct provisions of the Medicaid Act.  

In the face of these deficiencies, the claim that the Defendants’ Plan has “real prospects” of curing the Medicaid violations found by this Court “at the earliest practicable date” is not credible.  DM at 3, 24.   The defendants seem to conclude that their Plan adequately cures every aspect of the Medicaid violations simply because there is a section of that document that, on its face, speaks to these violations.  This argument, as well as the defendants’ insistence on nearly unfettered discretion to revise, modify, extend, and withdraw every component of the Plan, will result in the repetition of a system that this Court already has found to be a failure – one in which services appear available on paper, but are not delivered effectively or even at all, to most of the plaintiff class. 

As noted in the Plaintiffs’ Report to the Court accompanying their Plan filed on August 28, 2006, there are ten critical deficiencies in the Defendants’ Plan: 

1.
The Defendants’ Plan invents a complex and restrictive set of clinical criteria for comprehensive assessments, service coordination, and in-home support services that is not consistent with or required by federal law, that effectively restricts in-home support services to children who are institutionalized or at imminent risk of out of home placement, and that excludes thousands of children who meet the federal definition of Serious Emotional Disturbance (SED), including all children with certain mental health diagnoses and other mental disabilities like autism.  See Sections III (A) and (D), infra.  Because these criteria are subject to unilateral modification by the defendants, they well might become even more restrictive and exclusive.

2.
The Defendants’ Plan primarily relies upon formal revisions to regulations, manuals, and other documents to inform families, clinicians, and providers about in-home support services.  It lacks any effective outreach, media, and public awareness strategies to engage and educate families and to train clinicians about in-home support services.  See Section III (B), infra. 

3.
The Defendants’ Plan limits EPSDT screenings to those done by primary care physicians in their offices, fails to ensure consistency in the screening process, and fails to ensure that children served by various state and local agencies are promptly screened.  See Section III(C), infra. 

4.
The Defendants’ Plan does not provide a comprehensive assessment for all children with SED, but instead uses diagnostic labels and a diagnostic evaluation to determine who will receive home-based services and even home-based assessments. There is no validated tool or consistent standard for making these determinations.  See Section III (E), infra.  

5.
The Defendants’ Plan allows MassHealth, or its contracted MCO, not the treating clinician and treatment team, to determine the medical necessity of each service.  MassHealth and its MCOs can review and alter the treatment team’s decision for each service for each child.  Moreover, it has no limit on the caseloads of care managers.  See Section III (F), infra.  

6.
The Defendants’ Plan includes only three home-based services.  It excludes after- school therapeutic services, interpreter services, special therapy services, child/family training, and the best documented, evidence based in-home service, Multi-Systemic Therapy (“MST”).  See Section III (G), infra.  Moreover, the defendants intend to establish separate eligibility and exclusionary criteria for each service that may limit the duration and intensity of these services, or restrict access to these services.  

7.
The Defendants’ Plan relies on a system of Community Service Agencies (“CSA”) for the delivery of the core components of in-home support services.  These CSAs fail to build upon local capacity and expertise, and lack effective management authority over, and accountability for, the network of providers.  As a result, SED children will be denied the opportunity to access services and providers that reflect their cultural, linguistic and community backgrounds.  A managed care organization cannot be a CSA, thereby effectively eliminating the MHSPY program.  See Section III (H), infra.  The entire method for delivering in-home support services, including the CSA, providers, MCOs, and all other components is “preliminary.”   

8.
The Defendants’ Plan requires quantitative data that counts “events,” but does not include any evaluation requirements or qualitative information, precludes the use of any evaluation data to measure compliance, and does not require any corrective actions for identified problems.  The data collection system must be created by a special legislative appropriation.  See Section III (I), infra.  

9.
The Defendants’ Plan has no timeline for compliance, projects timelines for tasks “in excess of 36 months,” and makes all dates provisional.   See Section III (J), infra.
10.
The Defendants’ Plan allows for unilateral modification of each and every provision of their Plan based upon their unreviewable judgment that such modification is necessary.  Moreover, the entire plan is not binding or enforceable, except to the extent a particular provision is otherwise required by two specific sections of the Medicaid Act.  The Plan explicitly deprives the Court of the authority to enforce its promises or compel compliance with its provisions.  See Section III (K), infra.  Even these conditional provisions fail to specifically describe the expectations, standards, and goals by which the Defendants should be guided and by which effectiveness can be assessed.  See Section III (L), infra.

This Memorandum first sets forth the legal standard for evaluating a remedial plan, see Section II, infra, and then describes these ten deficiencies in detail.  Each deficiency is analyzed in light of the federal requirements for the EPSDT program, the Court’s Decision, the necessary elements of a prompt and effective remedy for the violations identified in that Decision, and relevant professional standards for effective in-home support services.  Affidavits of local and national experts are attached to the Memorandum that addresses the critical deficiencies.
  In order to avoid further delay in entering a remedial order and providing in-home support services to children, the Memorandum and affidavits also discuss how the Plaintiffs’ Plan addresses these deficiencies and provides a more prompt and effective remedy.  

II. THE REMEDIAL PLAN MUST COMPLY WITH THE MEDICAID ACT BY PROMPTLY AND EFFECTIVELY CURING ONGOING VIOLATIONS FOUND BY THE COURT AND REASONABLY PREVENTING THE RECURRENCE OF THESE VIOLATIONS.

Any remedial plan adopted in this matter not only must comply with the Medicaid Act in the abstract, but also must offer “‘real prospects’ for curing the federal violation ‘at the earliest practicable date.’”  On this, both the plaintiffs and defendants agree.  See DM at 3, 24 (citing Green v. County School Bd., 391 U.S. 430, 439 (1968)).  “The burden on the [defendant] is to come forward with a plan that promises realistically to work, and promises realistically to work now.”  Green, 391 U.S. at 438-39; see also Sept. 13, 2006 Hearing Tr. at 30:11-13.  

The defendants, however, incompletely describe their burden and the Court’s power to remedy their violations of the Medicaid Act.  In addition to offering “real prospects” for relief “at the earliest practicable date,” the proposal must also promptly and effectively cure the Commonwealth’s ongoing violations of the EPSDT and reasonable promptness provisions of the Medicaid Act and prevent future recurrence of such violations.  See Green, 391 U.S. at 438-39 (1968) (plan must provide “meaningful assurance of prompt and effective” relief and “meaningful and immediate progress” toward that relief); see also Skinner v. Uphoff, 234 F. Supp. 2d 1208, 1217 (D. Wyo. 2002) (ordering “a proposed effective and appropriate Remedial Plan that, when implemented, will promptly and effectively abate the . . .  violations noted in this decision and reasonably protect against a repetition of those violations.”).  

Similarly, the well-settled principle, oft repeated by the defendants, see DM at 2, 3-4, that the nature and scope of the remedy are to be determined by the violations “means simply that federal-court decrees must directly address and relate to the [federal] violation itself.”  Milliken v. Bradley, 433 U.S. 267, 281-82 (1977).  Inflating the limitations flowing from this principle, the defendants make no mention of the Court’s extensive discretion to fashion and impose prompt and effective relief beyond that set out in the Defendants’ Plan, where such relief is necessary to redress the Commonwealth’s wrongs, and even when such relief may intrude upon choices traditionally left to the discretion of the defendants.  See Milliken, 433 U.S. at 282  (imposing specific educational remedies normally left to discretion of elected school board deemed necessary to make whole victims of pervasive segregation in schools); Todaro v. Ward, 565 F.2d 48, 53-54, n. 7 (2d Cir. 1977) (district court permissibly deviated from customary “hands-off attitude” toward daily problems of prison administration where constitutional right to adequate medical care was at stake).

Moreover, the Court’s inquiry must not end with consideration of the Defendants’ Plan, but ought to assess the prospect of alternatives – including the plaintiffs’ proposed plan – to achieve more timely and effective remedy.  

It is incumbent upon the district court to weigh [defendants’ claim of adequacy] in light of the facts at hand and in light of any alternatives, which may be shown as feasible and more promising in their effectiveness. . . . [T]he availability to the [defendants] of other more promising courses of action may indicate a lack of good faith; and at the least it place a heavy burden upon the board to explain its preference for an apparently less effective method.

Green, 391 U.S. at 439; see also In re Blinds To Go Share Purchase Litigation, 443 F.3d 1, 8 (1st Cir. 2006) (trial court, in choosing among equitable remedies, “has the ability - indeed, the duty - to weigh all the relevant facts and circumstances and to craft appropriate relief on a case-by-case basis”).

Despite these standards, the Commonwealth’s plan offers only hollow assurances of compliance without ensuring the effective delivery of the ordered services.  Moreover, even these assurances are temporary, discretionary, nonbinding, unenforceable, and subject to unilateral modification by the defendants without so much as notice to the parties or the Court. As the Court made absolutely clear in its Decision, EPSDT services must actually be delivered to the plaintiff’s class, rather than merely offered on paper.  410 F. Supp. 2d at 25 (“Plaintiffs have proved by more than a preponderance of the evidence that thousands of seriously emotionally disturbed children in the Commonwealth are simply not receiving the EPSDT services they are entitled to under federal law.”).  The defendants must demonstrate an effective method for delivering the ordered services in practice, as well as in theory, which they fail to do.  

In contrast to the plaintiffs’ proposal, the defendants have offered almost no support for the actual effectiveness of their plan or the timely delivery of the proposed services.  See generally DM at § IIA, B and C.  They offer not a single affidavit from a practitioner, clinician or other witness attesting to the adequacy of their plan in practice.  In fact, since the defendants’ reserve for themselves unlimited discretion to modify their proposal and include no meaningful timeframes for providing services to children, it is impossible for anyone to assess with any certainty the promptness or effectiveness with which the Commonwealth will actually deliver the Court-ordered services – if at all.  This unilateral reservation impermissibly frustrates the Supreme Court’s mandate that “whatever plan is adopted will require evaluation in practice and the court should retain jurisdiction until it is clear” that the harm has been remedied.  See Green, 391 U.S. at 438-39.

Under such circumstances, the courts have not waited for the defendants to remedy the deficiencies of a proposed plan that itself is supposed to remedy their failure to comply with federal law.  Rather, the courts have exercised their discretion to impose specific remedies, including those proposed by the plaintiffs, over the objection of the defendants.  For example, in Milliken, on which the defendants themselves rely, the Supreme Court upheld the imposition of specific educational remedies over the defendants’ protests that they had complied with minimal desegregation standards.  See Milliken, 433 U.S. at 282  (sustaining imposition of requirements for in-service training for teachers, bias free testing, counseling and guidance programs, even though such tasks would “normally be left to the defendants”).

The same has been true in a number of EPSDT cases, where the courts have consistently approved case-specific relief beyond that endorsed by the defendants to ensure the effective delivery of mandated Medicaid services.  See, e.g., Emily Q. v. Banta, 208 F. Supp. 2d 1078, 1086-87 (C.D. Cal. 2001) (ordering California to offer therapeutic behavioral services under EPSDT, including, among other things, immediate behavioral assessments, lists of qualified EPSDT providers and services, and specific screening, notice and training programs); Salazar v. District of Columbia, No. CA-93-452 (GK), 1997 WL 306876 at * 4-7, 11-12 (D.D.C. Jan. 17, 1997) (requiring assessment of EPSDT tracking system and specific procedure for processing Medicaid applications and recertifications).  The words of the Salazar court, rejecting the state officials’ argument that a court-imposed remedy would result in “judicial intrusion” into Medicaid program, are particularly apt here: 

This Court has already concluded that Defendants have been unable to comply with both the philosophical approach and the specific statutory mandates for the [EPSDT] program.  That is precisely the reason we are where we are.

Id. at * 9.

The Defendants’ Plan fails comply with its own proffered remedial standard: it does not adequately guarantee the prompt and effective delivery of the screening, assessments, and services mandated in the Court’s Decision.  As a result, the Court should exercise its discretion to order the Plaintiffs’ Plan, or to craft its own plan borrowing heavily from the plaintiffs’ proposal, in order to ensure a binding and enforceable remedy that “promises realistically to work, and promises realistically to work now.”  Green, 391 U.S. at 438-39.

III. THE DEFENDANTS’ PROPOSED PLAN DOES NOT PROMPTLY AND EFFECTIVELY REMEDY THE EPSDT VIOLATIONS FOUND BY THE COURT NOR PREVENT FUTURE VIOLATIONS OF THE MEDICAID ACT. 

A. The Defendants’ Plan Ignores the Purpose and Scope of the EPSDT Provisions of the Medicaid Act by Narrowly Restricting the Children Who Will Benefit, the Services That Will Be Provided and the Outcomes That Will Be Achieved by the Remedy in This Case.

1. The defendants violate EPSDT by failing to provide necessary services to children with SED.

The EPSDT provisions of Medicaid require, as this Court explained, that “no Medicaid-eligible child in this country, whatever his or her economic circumstances, will go without treatment deemed medically necessary by his or her clinician.”  410 F.Supp.2d at 22.  Yet, the Court found “overwhelming” evidence that services for children with SED were not being provided adequately and for as long as medically necessary in Massachusetts.  Id. at 31-33; 39-40 ( “[o]ne of the painful ironies that emerged from the evidence at trial” is that while the Commonwealth provided for SED children through three existing programs, the services were reaching “only a miniscule portion of the plaintiff class.”)  The Court concluded the defendants could not, “as they are currently doing, choose to deprive the vast majority of children with SED of adequate EPSDT services by claiming either that their existing, deeply flawed system is adequate, or that compliance with the Medicaid statute is beyond their grasp.”  Id. at 43.

To comply with EPSDT and the Decision, the defendants must provide necessary services for all vulnerable children with SED:

Children with SED are particularly challenging to treat because of the severity of their needs and the number and intensity of services they require.  The danger for these children, given their complex problems, is that they will not only receive insufficient services, but that a lack of coordination among the service providers will undermine the effectiveness of the treatment that they do receive.

Id. at 32.  

Prompt, coordinated services that support a child’s continuation in the home can allow even the most disabled child a reasonable chance at a happy, fulfilling life.  Without such services a child may face a stunted existence, eked out in the shadows and devoid of almost everything that gives meaning to the gift of life.

Id. at 24.

2. The Defendants’ Plan, as opposed to the Plaintiffs’ Plan, does not comply with EPSDT and the Decision, because it excludes thousands of class members.

Ignoring Congress’ EPSDT mandate, CMS’ Medicaid Manual implementing that mandate (hereafter “CMS Manual,” attached as Ex. 1), and the very purpose of the program, the Defendants’ Plan encompasses only a small portion of the children described in the Decision.  It completely ignores EPSDT’s primary preventive purpose by restricting its coverage to children who already have significant dysfunctional behaviors that already have seriously disrupted their lives, their education, their relationships, and their ability to remain with their families and communities.  

Only children who meet stringent clinical criteria that effectively mean they are at imminent risk of out of home placement are covered by the Plan and are eligible for the comprehensive assessments, intensive care management, and intensive home-based services created as part of their Plan.  This is fundamentally at odds with what children with SED need and what other home-based programs provide.  See Affidavit of Bruce Kamradt, hereafter “Kamradt”, attached as Ex. 2, at ¶¶5-6.  It is also startlingly at odds with the federal definition of Serious Emotional Disturbance.

Furthermore, only those desperate children who happen to fall within two of MassHealth’s seven eligibility categories are covered at all.
  DP at 1.  Although EPSDT applies to all children, and the Decision focused on (although it was not expressly limited to) SED children, the Defendants’ Plan is explicitly restricted to a narrow subset of SED children who already have manifested severe disabilities and dysfunctional behavior.  See DP at 2; Section III(D), infra.  

The defendants’ highly restrictive and reactive approach applies equally to the pathway that children must follow to access in-home support services, including where they can receive an EPSDT screen and an evaluation; the standard SED children must meet just to obtain a comprehensive assessment and a care manager; the in-home support services that are covered; and the exclusive focus on counting numbers to measure compliance rather than evaluating the impact or effectiveness of services.  See Sections III(B, C, G, and I), infra.  And perhaps the most striking evidence of this resistance are the provisions, tucked at the end of their Plan, making their entire proposal nonbinding and nonenforceable.  See Sections III(K), infra. 

Even the way the defendants propose to develop, implement, and oversee this system reveals their begrudging and narrow attitude to their EPSDT obligations.  Their Plan does not apply to, or require the participation of, the multiple child-serving agencies within the executive branch and under the control of the Governor.  It does not explicitly require coordination of the key child-serving agencies (DSS, DMH, DMR, and DYS) within the Executive Office of Health and Human Services by the defendant EOHHS.  It does not afford a primary role to DMH, the agency most experienced with children’s mental health services.

The Plaintiffs’ Plan, on the other hand, covers all Medicaid-eligible children in the Commonwealth.  PP at 1.  It obligates the defendants to promptly provide all medically necessary in-home support services of varying levels of intensity for all SED children who need them.  PP at 1-2, 16.  It applies to all of the defendants, including the Governor and the executive departments under the control of the Governor that serve children in the plaintiff class.  PP at 2, 29.  It requires EOHHS to mandate the participation of its human service agencies that serve children, to coordinate the activities and functions of these agencies, and to delegate the primary responsibility to DMH, as the lead agency for implementing this Plan.  PP at 2, 29-30.  These are the essential elements of any systemic remedy that will promptly and effectively address the violations identified in the Court’s Decision.  They also are reflective of Congress’ mandate, EPSDT’s purposes, and the fundamental thrust of the Court’s Decision.  

B. The Defendants’ Plan Provides Limited Information to Families and Fails to Include Families, Providers, and Other State Agencies in the Informing, Education, and Outreach Process.

1. EPSDT and the Decision requires the defendants to effectively inform eligible recipients of their entitlement to, and the availability of, necessary mental health services.

For EPSDT screening, assessment, and treatment services to be effective, SED children must be made aware of the availability of those services and their entitlement to those services. See 42 U.S.C. § 1396a(a)(43)(A); 42 C.F.R. § 441.456(a).  Using a combination of oral and written methods and face to face meetings, the defendants’ must effectively inform families, on a timely and periodic basis, about the benefits of preventive mental health services, about the full array of home-based services that are covered under EPSDT, and about where and how to obtain these services.  See CMS Manual, Chapter 5, EPSDT Services § 5121 (effective informing includes outreach meetings, public awareness campaigns, public service announcements, and other methods to provide information needed to access services).  The Court found numerous deficiencies in the defendants’ methods of informing families and children:  

The requirement that states inform eligible children of EPSDT services has both procedural and substantive implications.  States must draft guidelines by which the information regarding EPSDT services is to be transmitted; they must also ensure that effective notice, in fact, reaches children and their families.  See 42 C.F.R. § 441.56(a)(1) (2005).  If a state’s scheme for informing children of their rights is ineffective or conveys out-of-date or inaccurate information, the state is not in compliance with the law.  See Health Care for All v. Romney, Civ. No. 00-10833RWZ, 2005 WL 1660677, at *14 (D. Mass. July 7, 2005) (EPSDT requires a proactive approach.  The statute effectively requires states to identify obstacles to the effective conveyance of information and to “develop measures to mitigate the negative impact of such potential influences.”); … John B., 176 F.Supp.2d at 802 (“The State must assure that the contractors provide adequate outreach efforts”).

410 F. Supp.2d at 26-27.  Rather than establish a protocol and implement a process for effective communication of available EPSDT service to eligible recipients, the defendants have relied exclusively on inaccurate or deficient written materials and pediatricians to inform families about mental health services.  See id. at 31, 33-34 (MassHealth Enrollment Guide and the PCC member information booklet did not even mention EPSDT services; EPSDT notices distributed to eligible members failed to mention mental health services).

2. The Defendants’ Plan does not effectively inform Medicaid eligible SED children and their families of necessary services.

The Defendants’ Plan for informing families continues to focus almost entirely on written information and lacks any outreach and public education strategies that are necessary to effectively inform families and children.  See Affidavit of Lisa Lambert, hereafter “Lambert,” attached as Ex. 3, at ¶¶6-7 (“the defendants’ approach will not effectively inform families…”); DP at 3.  The proposal for informing providers relies almost entirely on regulatory changes; revisions to existing notices, manuals, brochures, and contracts; and disseminating general educational materials.  It does not include any special written or oral communications on this remedy, on the home-based services included in the remedy, or on the method for accessing these services.  Lambert at ¶10; DP at 4.
  It does not incorporate any training strategies that are necessary to effectively educate families, medical and mental health professionals, providers, and agencies about the plan and the new services.  DP at 3-5.  As a result, the Defendants’ Plan is not likely to inform families effectively.
  Lambert at ¶¶6, 7, 11.

These deficiencies are both serious and substantial.  The lack of an outreach program to engage and educate families will undermine the central goal of this initiative: to have children remain in their own homes and communities.  Id. at ¶¶14-15 (“outreach to families, and by families, is the most effective method of informing them”).  The Defendants’ Plan simply “is not designed to stimulate an increase in the availability of home-based supports nor does it expand or simplify the methods for accessing these services.”  Id. at ¶10. 

The Plaintiffs’ Plan, on the other hand, includes special notices and detailed booklets focusing exclusively on in-home support services, the eligibility criteria and method for accessing the services, the providers and locations of these services, and the range of in-home support services that are available.  Lambert at ¶12; PP at 30.  It uses a combination of oral and written communications to effectively inform families, including public service announcements, the media, and partnerships with family organizations.  Lambert at ¶8; PP at 32.  It requires a specific outreach initiative to families to effectively inform and educate them about the purpose, benefits, and scope of in-home support services.  PP at 33.  Finally, it includes an educational component to train families, medical and mental health professionals, providers, Community Service Agency staff, and care managers about the delivery of in-home support services.  PP at 34.  These multiple strategies for informing families, providers, and professionals are far more likely to be effective because they incorporate a “multi-pronged” approach that “takes into account the experience of families.”  Lambert at ¶18.  

C. The Defendants’ Plan Limits EPSDT Screening to Evaluations Done by Primary Care Physicians In Their Offices.

1. The defendants do not offer periodic and interperiodic screening by a health care professional, as required by EPSDT. 

States must ensure that all children are periodically screened for developmental and mental health conditions.  42 U.S.C. § 1396a(a)(43)(B); 42 C.F.R. § 441.56(b).  In addition to these periodic screenings, States must ensure that children receiving interperiodic mental health screens whenever they are seen by a health care professional for mental health treatment, unless a screen has already been done.  42 U.S.C. § 1396d(r)(1)(A)(ii); CMS Manual, §§ 5123.1, 5140(B).  Screening may be performed by health care professionals working in local school and health departments, entities serving children with special health needs, children and youth programs, and health care centers.  Id. at § 5123.1(C).  Additional (interperiodic) screening must be provided when necessary to determine the existence of a mental health condition, such as when a child experiences a mental health crisis, when a child is suspected to have a mental health problem, or when a child seeks mental health services for the first time.  “The determination of whether an interperiodic screen is medically necessary may be made by a health, developmental, or educational professional who comes into contact with the child outside of the formal health care system.”  Id. at 5140(B) (describing interperiodic screening by school nurse).

The fundamental weaknesses of the defendants’ screening program, as the Court recognized, is that it has depended almost entirely on pediatricians, who usually do not have specialized training in mental health.  See 410 F. Supp. 2d at 34.  No feature of the Commonwealth’s system assures that these initial pediatric assessments are conducted.  Nor is there any mechanism to insure that the results of these screens are passed on to the agencies which will be responsible for the treating the child.  See id. at 34-35.  Revealing its skepticism as to whether such a program could ever be sufficiently effective, the Court observed that limiting how and where screening and assessment occurs is the “simplest way to escape the challenge of serving an SED child….”  Id. at 35.

2. The Defendants’ Plan, unlike the Plaintiffs’ Plan, limits EPSDT screen to those administered by primary care providers, undermining the prompt identification of children with mental health conditions.

The Defendants’ Plan only requires EPSDT screening by primary care providers in primary care settings.  See Affidavit of Dr. David Keller, hereafter “Keller,” attached as Ex. 4, at ¶11; DP at 5.  It continues the basic approach found wanting by the Court.  Significantly, it only considers a mental health screen to trigger the EPSDT obligation to provide diagnostic and treatment services if it is done by a primary care clinician in a physician’s office.  Keller at ¶11.  If a mental health screen or initial evaluation is done by any other type of a health care professional, it is not considered to be an EPSDT screen.  Thus, school nurses who evaluate the behavioral health of children as part of an Individual Education Plan medical assessment do not do an EPSDT screen, are not expected to report the results of the evaluation as part of EPSDT screening, and, most importantly, are not required by the Defendants’ Plan to do anything with respect to the diagnosis and treatment of the child’s mental health condition.  Id. at ¶14; DP at 7.  Similarly, a mental health screen or evaluation done at any location other than a physician’s office is not considered an EPSDT screen.  Thus, a mental health screen done as part of a child care evaluation, a DSS intake assessment, or DYS’ screening process in a detention center is not considered to be an EPSDT screen, is not reported as part of EPSDT screening, and, most importantly, does not necessarily result in any further action with respect to the diagnosis and treatment of the child’s mental health condition.  DP at 7.  

These restrictions on EPSDT screening are likely to undermine the prompt and comprehensive identification of children with mental health conditions, allowing many children to “fall through the cracks.”  Keller at ¶15.  If EPSDT screening is limited to physician office visits, many children with SED will be missed.  Id. at ¶12 (“Restricting mental health screening to PCPs ignores the ways in which chaotic families, the ones most likely to have children with SED, access the health care system and will therefore result in few children being properly screened.”).

The Defendants’ Plan does not require a standard screening instrument(s) or even a validated instrument.  Id. at ¶17; DP at 6.  This is a significant flaw that is likely to produce inconsistent and unreliable screening results.  Keller at ¶18.  Moreover, their Plan does not provide for any increase in the rate paid to clinicians to do mental health screening, nor even a fair and reasonable rate to primary care clinicians for the defendants’ enhancement to the EPSDT screening process by physicians.  This omission substantially diminishes the probability that pediatricians and other MassHealth providers will conduct thorough screens.  Id. at ¶19.  Finally, under the Defendants’ Plan, the screening process, instruments, and outcomes are subject to unilateral modification by the defendants, without review or approval by the plaintiffs, the Court Monitor, or the Court.  DP at 27.

The Plaintiffs’ Plan, on the other hand, requires periodic and interperiodic screening by any health care professional in any location, as required by EPSDT.  Keller at ¶13; PP at 6.  It provides that children who receive intake assessments or evaluations by state and local agencies must be referred to a pediatrician for a formal screen, unless the intake assessment or evaluation was done by a health care professional, in which case it already constitutes an EPSDT screen.  PP at 7.  The Plaintiffs’ Plan requires state and local agencies to identify children with mental health conditions as part of their intake and assessment process, and then to promptly refer those so identified for a preliminary assessment.  Id.  Screening is not required for children already known to have a mental health condition or already receiving care from DMH or DMR, and state and local agencies that serve such children must refer them for a preliminary assessment.  Keller at ¶16 (this approach is more likely to result in prompt assessment and referral); PP at 7.  Finally, the Plaintiffs’ Plan requires the use of one of three standardized and validated screening instruments, depending on the child’s condition.  Keller at ¶18; PP at 7. 

The Plaintiffs’ Plan is far more likely to accurate identify all children with mental health conditions, because it requires screening at multiple entry points and because it requires the identification of all such children by child serving agencies and entities.  Keller at ¶13 (plan designed to maximize opportunities for screening and referral), 20 (plan casts a wide net).  It is also more likely to produce consistent and reliable screening because it requires the use of a normed and validated screening instrument.  Keller at ¶18.  

D. The Defendants’ Plan Impermissibly Limits Access to Home-Based Services, and Even to A Comprehensive Home-Based Assessment to Determine the Need for These Services. 

1. The defendants fail to provide diagnostic assessments and necessary services required by Medicaid.

As the Court observed, “[c]hildren with serious emotional disabilities are among the most fragile members of our society; their medical needs frequently extend across the spectrum of service providers and state agencies.”  410 F. Supp. 2d at 24.  Therefore, States must provide diagnostic services and assessments to all children who are screened as having a mental health condition.  42 U.S.C. § 1396d(r)(1)(B); CMS Manual § 5124(A).  Further, they must provide all medically necessary, Medicaid-covered services to eligible children.  42 U.S.C. § 1396d(r)(5); CMS Manual § 5124(B).  The urgency of this mandate is acute in this case, where by the defendants’ own estimates, the number of Medicaid-eligible children with SED in the Commonwealth is in excess of 30,000, and those with severe or extreme SED is at least 15,000.
  410 F. Supp. 2d at 33.  “[G]laring from the evidence and at times shocking in its consequences,” however, the defendants have failed to provide adequate assessments and home-based supportive services for this most vulnerable SED population.  Id. at 24.  Yet, in spite of this dire finding, the Defendant’s Plan still fails to remedy this violation.  

2. The Defendants’ Plan, unlike the Plaintiffs’ Plan, excludes a significant percentage of SED children for whom these services are medically necessary and clinically appropriate, and is inconsistent with federal law, the Decision, and professional standards.  

One of the most critical deficiencies in the Defendants’ Plan is its multi-tiered eligibility criteria that dramatically curtail the children whom it covers.  Those criteria differ markedly from the Court’s Decision, as well as from federal law.  See n. 5, supra.  The criteria require that a child meets all of the following conditions just to receive a comprehensive assessment: (1) has one specific type of mental health diagnosis (called Axis I); (2) has a specific level of impairment in at least two different environments (family, school, and community) that impairs at least one domain (self-care, interpersonal relationship, and learning) and that results in the “consistent inability” to perform a further list of three specified functions; (3) has a condition that is expected to last at least a year; and (4) needs more intensive intervention than outpatient treatment and less intensive intervention than inpatient treatment.  Put another way, the Defendants’ Plan excludes all children with SED who have: (1) any recognized diagnosis, such as a personality disorder, that is listed in Axis II, or impacted by the conditions listed in Axes III-V, of the American Psychiatric Association’s Diagnostic and Statistical Manual (4th Edition) (DSM –IV); (2) a functional impairment in only one environment, or even in more than one environment that does not result in the “consistent inability” to perform all of the specified functions in each specific domain; (3) may last up to a year; or (4) has not been tried and failed with other mental health interventions like FST.  Significantly, only those children who meet these very detailed and strict clinical criteria are entitled to a comprehensive assessment, an intensive care manager, and intensive home-based services.  DP at 8.  All other children with SED do not benefit from the Court’s Decision nor the Defendants’ Plan.  See Affidavit of Knute Rotto, hereafter “Rotto,” attached as Ex. 5, at ¶4, (criteria would exclude 85-90% of SED children).  

These clinical criteria effectively exclude a significant percentage of SED children for whom these services are medically necessary and clinically appropriate, including thousands of SED children whose disability has not yet become severe or who have not yet been institutionalized; thousands of children for whom such services are needed to prevent the worsening of their condition; and all children with autism, autism spectrum disorders, and pervasive developmental disabilities.  See Affidavit of Dr. James Greer, hereafter “Greer,” attached as Ex. 6, at ¶¶11-12 (“Excluding all of these children is clinically inappropriate and not at all related to either the clinical need or the medical necessity for home-based services.”); Rotto at ¶¶4-5 (plan limits services to “high-end” children); DP at 9-10.  Ironically, the defendants’ criteria will deny children with SED access to their proposed home-based services until the child’s condition deteriorates to the point of needing institutionalization or being at imminent risk of out of home placement.  Thus, children who need less intensive and less expensive home-based services are not entitled to receive them; instead, they must wait until their conditions have worsened and they need more intensive and expensive treatment.  Greer at ¶¶7-9 (children have to deteriorate to obtain services; waiting for services results in worse outcomes); Rotto at ¶¶5-6.  This is directly contrary to the preventive purpose of EPSDT.  

The defendants’ clinical criteria for home-based services are not consistent with or required by federal law, the Decision, or professional standards.  Greer at ¶¶12-14; Rotto at ¶¶7-8.  They were invented by the defendants and are found nowhere in the EPSDT statute, regulations, and policy manuals.  Nor are they used by most federally funded home-based programs, or reflected in accepted professional eligibility requirements for home-based services.  Rotto at ¶8.  The clinical criteria differ markedly from the federal definition of SED, and would drastically curtail the number of SED children who would qualify for these services.  Greer at ¶12.  The criteria do not reflect medical necessity standard for these services,
 and would result in the exclusion of thousands of children who need, but would not qualify, for them.  Id. at ¶13.

These restrictive clinical criteria are not regularly employed in home-based programs in other states or those funded and evaluated by the federal mental health agency, SAMHSA.  Rotto at ¶¶6, 8 (Indiana and other federal demonstration sites do not use these stringent criteria), 15; Greer at 14 (Rhode Island does not); Kamradt at ¶6 (Wisconsin does not).  Studies have demonstrated that such stringent criteria are not only clinically inappropriate, but also fiscally foolish.  Rotto at ¶¶9-11 (providing home-based services to children before they are on the verge of institutional placement is 3-4 times less expensive and significantly more effective than limiting services to “high end” children).  They are directly contrary to the Court’s finding that SED children need in-home support services, and are entitled to these services under EPSDT.  The defendants’ clinical criteria effectively restrict home-based support services to those few children who can satisfy DMH’s rigorous eligibility standards its services and a locked residential setting.  They also explicitly exclude children who meet the federal definition of SED as a result of autism or other pervasive developmental disorders.  Greer at ¶13; DP at 9.  Moreover, under the Defendants’ Plan, even these stringent criteria may become more restrictive, since they are subject to unilateral modification by the defendants.  DP at 27.

The Plaintiffs’ Plan, in contrast, would offer in-home support services to all children who meet the federal definition of SED and need more than clinic-based outpatient care.  Greer at ¶15 (children can receive more effective treatment earlier, “reducing the potential for further decline and a need for high-end acute and chronic services”).  Consistent with the Court’s opinion, all children with SED who need in-home support services would be eligible for them.  PP at 10.  The Plaintiffs’ Plan adopts the federal definition of SED, and explicitly includes children with autism, autism spectrum disorders, and pervasive developmental disorders.  Greer at ¶16 (“this population is particularly likely to benefit from home-based interventions”); Rotto at ¶14 (study shows that children with developmental delays benefit from home-based services as much as other SED children); PP at 10.

E. The Defendants’ Plan Does Not Provide a Consistent and Reliable Method for Conducting Assessments, and Limits Comprehensive Assessments to SED Children Who Meet the Strict Eligibility Criteria for Home-Based Services.

1. The defendants fail to provide adequate and comprehensive assessments as required by EPSDT.

As part of their obligation to diagnose children who are screened as having a mental health condition, States must conduct comprehensive evaluations, “including an assessment of physical and mental health development” and the need for mental health treatment.  42 U.S.C. 1396d(r)(B); 42 C.F.R. § 441.56(c); CMS Manual, § 5124(A) (“When a screening examination indicates the need for further evaluation of an individual’s [mental] health, provide diagnostic studies.”).  The Court recognized the central role that comprehensive assessments play in determining both the need for, and the type of, in-home support services:  

The evidence established overwhelmingly that, for this particularly needy group, assessment and coordination is essential to (a) identify promptly a child suffering from a serious emotional disturbance, (b) assess comprehensively the nature of the child’s disability, (c) develop an overarching treatment plan for the child, and (d) oversee implementation of this plan (typically by multiple medical providers) as the needs of the child evolve.

410 F. Supp. 2d at 23.  It concluded that “comprehensive assessments and scrupulous service coordination are essential parts of the Commonwealth’s EPSDT responsibility to children with SED.  Defendants’ provision of these services has been markedly lacking.”  Id. at 32.  “For the majority of SED children in the Commonwealth, assessments take place in name only, or not at all.”  Id. at 52.  The defendants’ approach to assessing children has been deficient in ensuring that assessments will be conducted in a timely manner and consistent form, that the assessments will be incorporated into a detailed treatment plan to address an SED child’s complex needs, and that the assessments will be performed with sufficient depth and comprehensiveness.  Id. at 34.  Rather, as the Court determined, to meet the requirements of EPSDT: 

a proper assessment must be comprehensive and in depth; it must be performed, at a minimum, by a trained professional, and more often by a team of professionals and knowledgeable lay persons, including family members.  Finally, it must be made available to the agency actually providing treatment.

Id. at 35.

2. The Defendants’ Plan, as contrasted with the Plaintiffs’ Plan, relies on deficient diagnostic evaluations that are neither comprehensive, detailed, home-based or consistent with the Court’s findings regarding assessments.

The defendants’ proposal ignores the findings of the Court, the findings of federal evaluations of other home-based programs, and the experience in Massachusetts with its own model programs, MHSPY and CFFC.  It vaguely describes a diagnostic evaluation that is neither comprehensive, detailed, nor home-based.
  DP at 8.  There is no standardized method, measurement, or instrument for ensuring consistency in determining which children satisfy the defendants’ strict eligibility criteria for home-based services.  Id. at 9.  And only those children who meet these criteria qualify for the defendants’ concept of an  “intensive home-based assessment.”
  The defendants have constructed a process for accessing home-based services that drastically limits the children who will receive the type of assessment that is appropriate just to determine if a child needs these services.  This approach directly contravenes the Court’s directive that all qualified children with SED must receive a comprehensive assessment from an appropriately constituted treatment team to determine if they need home-based services, and if so, what type of services they require.  410 F. Supp. 2d at 34-35.  It also contravenes the very basic mandate of EPSDT, by failing to redress the weaknesses identified by the Court with the defendants’ existing assessment process.  Id. at 35, 52 (“It is self-evident that “early and periodic screening, diagnostic, and treatment’ services are impossible without a competent analysis of a child’s clinical needs [that is comprehensive and] incorporated into any long-range treatment planning.”).    

The defendants’ diagnostic evaluation not only denies most children with SED the comprehensive assessment that they need and the Court required, but it also confuses the medical task of finding the appropriate diagnostic label with the mental health task of finding the right treatment.  See Kamradt at ¶7.  It requires that evaluations can only be done by MassHealth enrolled mental health professionals, when the most widely used assessment instrument, the Child and Adolescent Needs and Strengths (“CANS”), is being used in Massachusetts by DSS social workers and by trained probation officers in other States.  Id. at ¶9.  Finally, there are no standards for ensuring consistency in diagnostic determinations, leaving individual clinicians to decide, unilaterally and without further guidance, who meets the defendants’ clinical criteria for home-based services.  Id. at ¶10.  In so limiting the evaluation process, the persons authorized to conduct evaluations, and the instruments employed in the evaluations, the Defendants’ Plan will almost certainly limit – and unreasonably so – the children who can obtain home-based services.  Id. at ¶8 (Plan may well miss which children actually need and will benefit from home-based services).

The Plaintiffs’ Plan, on the other hand, requires a standardized instrument (CANS), nationally validated criteria, and a well-proven process for conducting a preliminary assessment.
  Id. at ¶11.  It adopts a clear and consistent standard for determining which SED children may need in-home support services and should receive a comprehensive, home-based assessment.  PP at 8.  The CANS instrument has been tested and validated, and even is recognized by the defendants are a useful “tool” in the diagnostic procedure.  Kamradt at ¶¶11, 9.  The CANS is able to consistently, efficiently, and accurately assess which children are likely to need in-home support services and which should receive a comprehensive assessment to determine the actual services needed.  Id. at ¶11 (CANS will ensure that children will be more consistently assessed and less likely to be excluded from home-based services).  Most importantly, under the Plaintiffs’ Plan, all children who appear to need more than outpatient treatment receive a comprehensive home-based assessment as described by the Court and as provided in model programs like MHSPY and CFFC.
  PP at 9.  

F. The Defendants’ Plan Does Not Allow Treatment Teams to Determine the Services that a Child Needs, Does Not Provide Methods for Resolving Differences Between Members of the Team, and Does Not Establish Reasonable Caseload Limits for Care Managers.

1. The defendants’ efforts to comply with EPSDT service coordination requirements have been “woefully inadequate.”

States must provide children with medically necessary care, which the Court concluded was the care determined necessary by the child’s treating clinician.  410 F. Supp. 2d at 22.  The Court also recognized the critical role of treatment teams in assessing the need for in-home support services, deciding which services are necessary, determining the intensity, duration, and frequency of necessary services, and coordinating and monitoring their delivery.  Id. at 26.  

The Court was convinced that for mental health services to be effective, they must be coordinated by a trained case manager, and declared that:  “It is impossible to overstate the importance of active, informed case management or, as it is sometimes called, service coordination for children with SED.”  Id. at 39.
  The Court acknowledged the unique risks for children with SED who often are involved with multiple agencies and the critical need for effective case management that ensured collaboration and coordination between various agencies:

While children with serious emotional disturbances are, in most respects, no different from other persons with medical problems, certain unique features of their clinical environment make scrupulous attention to their medical needs especially critical.  First, the complexity of their problems may require a range of services from different providers (for example, medication monitoring, behavioral supports, and crisis intervention) in different arenas (for example, home, school, or community).  As a result, centralized, knowledgeable, and painstaking service coordination is essential; without it, a child’s life becomes a chaos of ineffective, overlapping plans and goals.

Id. at 31.  It also found that the defendants’ consistently failed to safeguard these risks and to address these needs: 

The evidence showed, time and again, that the Commonwealth’s efforts to comply with these minimum EPSDT assessment and service coordination requirements were woefully inadequate, with detrimental consequences for thousands of vulnerable children.  At present, thousands of needy SED children lack comprehensive assessments; treatment occurs haphazardly, with no single person or entity providing oversight and ensuring consistency.  Multiple providers offer overlapping and sometimes conflicting services, with little or no knowledgeable, overall coordination.

Id. at 23; see also id. at 43 (DMH services are limited to chronic and severe conditions, while DSS services are restricted to children in state custody or at risk of out of home placement).  As to the crucial coordination of services performed by case managers, the Court concluded that, “[t]he solid weight of the evidence establishes that a great number of Medicaid-eligible children with SED badly need, but are not being provided, adequate case management services in the Commonwealth.”  Id. at 52-53.

2. The Defendants’ Plan, as distinct from the Plaintiffs’ Plan, does not allow treatment teams to make decisions about medically necessary services, does not ensure a single plan by a single team, and does not provide necessary service coordination consistent with the Court’s Decision.  
Another critical deficiency of the Defendants’ Plan is that neither the treating clinician nor the treatment team makes the final decision about the services which the child will receive, since the team’s decision is subject both to prior authorization and subsequent review by MassHealth and its MCOs.  Kamradt at ¶18.  MassHealth and its MCOs reserve to themselves the authority and responsibility to determine the medical necessity of each service and to review the treatment team’s decision for each service for each child.  Id. at ¶¶18-19 (treatment team decision can be negated by MassHealth); Rotto at ¶16 (external review undermines team authority and effectiveness, weakening both the plan and the family’s confidence in the process); DP at 12.  This structure is inconsistent with accepted practices in other States, see Rotto at ¶19, as well as the Decision.  410 F. Supp. 2d at 22.  It disempowers teams, delays services, and discourages families from even seeking in-home support services.  Rotto at ¶17.  It contravenes the most basic tenet of the Medicaid program: that the treating clinician is the proper person to decide what treatment is medically necessary for his/her patient.  Kamradt at ¶19; Rotto at ¶18 (likely to result in children not receiving needed services).  Not coincidentally, it also encourages managed care companies and state bureaucrats who have never met the child nor participated in a clinical review to deny needed services based upon a distant and uninformed perspective of “medical necessity.”  Kamradt at ¶18; Rotto at ¶18 (stymies creativity and commitment of team).

The Defendants’ Plan does not include any limit on the caseloads of care managers, nor differentiate between levels of care management.  Kamradt at ¶14; DP at 11.  Despite the consistent experience of other home-based programs, here and elsewhere, that caseloads for care managers must be tightly circumscribed in order to ensure that they can fulfill all of their functions with children who have complex and demanding conditions, the defendants totally ignore this issue in their Plan.
  Kamradt at ¶¶14-16 (there are caseload limitations in the defendants’ own MHSPY, CFFC, and WCC programs, but not in their Plan).  In the absence of such caseload limitations, case managers cannot perform their mandatory functions and families and children do not receive the level of case management they need to improve.  Id. at ¶14 (caseload limitations are necessary to ensure that they can perform required functions and coordinate effective services). 

Under the Defendants’ Plan, there is no assurance that their care managers will be a trained individual [who] meets regularly with the child and family, oversees formulation of a treatment plan, and takes responsibility to ensure that the plan is carried out and modified as the child’s needs evolve.  410 F.Supp.2d at 38.  It does not require care managers and care planning teams to be part of the same entity or even to function in a coordinated fashion.  DP at 20.  Instead, the organization of care management, as well as its relationship to treatment teams, is left undefined and subject to the defendants’ discretion.  As a result, the Court’s concern with a complex maze of uncoordinated services, 410 F. Supp. 2d at 39, is likely to continue.  Kamradt at ¶¶27-28 (absent this level of integration, there is little uniformity or consistency).  Predictably, all of the functions, elements, and structures of care management, the care planning team, and the individualized care plan are subject to unilateral modification by the defendants.  DP at 27.

Under the Plaintiffs’ Plan, the Child and Family Team (treatment team) must include representatives of all local and state agencies that are involved with the child; there is a method for reaching decisions by, and resolving conflicts amongst, the team; and there is a single treatment plan created and implemented by the team.  Kamradt at ¶¶22-23; PP at 13.  These are essential safeguards for teams to function effectively and provide services promptly.  Kamradt at ¶¶24-25.  To ensure consistency, the Plan also describes with some specificity the basic functions of the treatment team.  Kamradt at ¶26 (describing team responsibilities in plan is necessary to ensure consistency, effectiveness, and coherence of team); PP at 13-14.  Most importantly, the treatment team determines what services are medically necessary for, and therefore must be provided to, the child.
  Kamradt at ¶20; Rotto at ¶¶20-21 (study comparing this process with external review process proposed by defendants demonstrated that this approach costs 40% less, resulted in faster discharges, and had better outcomes for children); PP at 14, 16.  Finally, as is the case in virtually every successful home-based program, including the statewide programs in Arizona, Connecticut, and New Jersey – and in every pilot program in Massachusetts – care managers and the Child and Family Team are part of, and are coordinated by, the same entity (the Community Services Agency).  Kamradt at ¶¶29-30; Rotto at ¶¶23-24 (lack of integration increases cost and miscommunications, resulting in families and children getting lost); PP at 12, 14.

The Plaintiffs’ Plan includes two levels of care management that reflects different levels of need, and establishes criteria and caseload limits for each level.  This is essential to ensure both adequate and effective care management services.  Kamradt at ¶17 (levels reflects wider scope of SED children served by the Plaintiffs’ Plan and helps ensure that children receive appropriate home-based services).  Care managers have a caseload of up to twenty children; intensive care managers have a caseload of up to ten children.  Kamradt at ¶¶15-16 (caseload rations are necessary and consistent with national standards); PP at 11.

G. The Defendants’ Plan Does Not Cover All Medically Necessary In-Home Support Services.

1. The defendants violate EPSDT by failing to provide medically necessary covered services to Medicaid eligible children.

Pursuant to the EPSDT provisions of the Medicaid Act, States must provide all medically necessary services to children.  42 U.S.C. § 1396a(a)(43); 1396d(a)(4), 1396d(r)(5).  Citing opinions from several Circuit Courts of Appeals, this Court similarly concluded that Massachusetts was obligated to provide children with SED with every type of covered mental health treatment:  

The breadth of EPSDT requirements is underscored by the statute’s definition of “medical services.”  Section 1396d(a)(13) defines as covered medical services any “diagnostic, screening, preventative, and rehabilitative services, including any medical or remedial services ... for the maximum reduction of physical or mental disability and restoration of an individual to the best possible functional level.”  42 U.S.C. § 1396d(a)(13) (emphasis added).  Thus, if a licensed clinician finds a particular service to be medically necessary to help a child improve his or her functional level, this service must be paid for by a state’s Medicaid plan pursuant to the EPSDT mandate.  See §1396d(a)(13), 1396d(r)(5); Pediatric Specialty Care, 293 F.3d at 472.

410 F. Supp. 2d at 26.  

These rehabilitative services include, at a minimum, comprehensive assessments; effective case management or service coordination; single treatment teams that prepare and monitor integrated treatment plans; long term in-home supports; behavioral supports; crisis services that are available in the home, are integrated into the treatment plan, and are coordinated with other services; and any other mental health treatment that is within the broad definition of § 1396d(a)(13).  Id. at 33-38.  “Courts construing EPSDT requirements have ruled that so long as a competent medical provider finds specific care to be “medically necessary” to improve or ameliorate a child’s condition, the 1989 amendments to the Medicaid statute require a participating state to cover it.”  Id. at 26 (citing cases).  

2. The Defendants’ Plan, as compared to the Plaintiffs’ Plan, excludes medically necessary mental health services.

The Defendants’ Plan includes an adequate description of crisis services,
 but only three other home-based services.  It excludes after-school services, interpreter services, special therapy services, child/family training, and the best documented in-home service, Multi-Systemic Therapy (“MST”).
  DP at 14-17.  These excluded services are covered Medicaid services in many other States.  See Affidavit of Carl Valentine, hereafter “Valentine,” attached as Ex. 7, at ¶¶5-11, (describing coverage by other States with the approval of CMS).

Moreover, under the Defendants’ Plan, there will be additional, as yet undefined, eligibility and exclusionary criteria, medical necessity criteria, staffing requirements, and performance measures for each service.  Valentine at ¶13.  MassHealth determines the standards and clinical criteria for each of their home-based services.  DP at 14, 21.  These undefined criteria could totally alter the nature, duration, intensity and frequency at which the services may be provided, harkening a return to the Court’s findings where the defendants attempted “to patch together long term care from short term programs.”  410 F.Supp.2d at 53.  Since the Defendants’ Plan reserves to MassHealth the exclusive and unreviewable authority to establish these criteria, it is fair to say that the Plan really presents no firm description of what services will be available even to the limited children who meet the defendants’ strict clinical criteria.  Valentine at ¶¶13-14 (additional criteria could further limit the children who will receive services or restrict the duration and intensity of services).  This problem is further aggravated by the fact that MassHealth, and its MCOs, have broad discretion to review and approve/disapprove each service for each child, and then the unbridled discretion to unilaterally modify the entire list of covered services generally described in their Plan, without review by the plaintiffs, the Court Monitor, or the Court.  DP at 27.  Thus, under their Plan, the defendants can: (1) eliminate any of the proposed services entirely; (2) eliminate any existing service entirely; (3) restrict the duration, frequency, or intensity of the proposed service for all children; (4) impose eligibility criteria on each proposed service that excludes entire categories of children; and (5) disapprove the treatment team’s finding that a particular child needs a particular service.  This effectively renders the Defendants’ Plan not a plan at all.

The Plaintiffs’ Plan includes two crisis management services, eight in-home support services, and three case management services.  PP at 17-21.  Each of these services, as described in their Plan, are Medicaid covered services that are currently being provided in other States, with the approval of CMS.  Valentine at ¶¶6-10.  These services are important additions to the ones listed in the Defendants’ Plan, and could make a significant difference for some children.  Id.  Moreover, these new services are in addition to the outpatient, inpatient, and diversionary services currently covered by MassHealth and MBHP.  Valentine at ¶18; PP at 16.  This is essential to ensure that the goal of the Court’s remedy – to build upon and improve the current system of services – is not undermined.  Valentine at ¶18.  Finally, unlike the Defendants’ Plan, which makes no commitment to when services will be provided to children, the Plaintiffs’ Plan explicitly requires the defendants to promptly provide all medically necessary services for children.  Id. at ¶19 (this is basic to any Medicaid reform plan); PP at 16.

H. The Defendants’ Plan Does Not Include a Reasonable Structure and Method for Ensuring Prompt and Efficient Access to Home-Based Services, Standards and Requirements for the Providers of Home-Based Services, Reasonable Rates for the Payment of Such Services, and Timelines for Implementing These Services.

1. The defendants’ existing service delivery system fails to comply with EPSDT.

The EPSDT provisions of the Medicaid Act require that States actually “provide” all medically necessary treatment, either directly or by entering into arrangements with qualified providers to offer such treatment.  42 U.S.C. § 1396a(a)(43)(C).  CMS’ regulations mandate that States “must make available a variety of individual and group providers qualified and willing to provide EPSDT services.”  42 C.F.R. § 441.61(b).  Its Manual requires that States utilize a broad base of providers; coordinate with relevant state and local agencies, including child-serving entities and educational settings; and establish standards of care and methods of paying these providers.  Manual, §§ 5220, 5230.  

While States may have some discretion under the Medicaid Act to establish a delivery system for the provision of medical assistance, that discretion is circumscribed here by the Court’s finding that the Commonwealth has violated the Act in the way it provides mental health treatment to children with SED.  The Court found that:

Defendants’ witnesses did provide fairly detailed evidence of the general design of the system intended to provide children in the Commonwealth with EPSDT services, along with descriptions of the way the system was supposed to work.  Defendants, however, offered little objective data on the actual amount or quality of service delivered to class members or its clinical impact.  The available data tended to show that EPSDT services-outside a few, limited geographic areas-were simply not being provided effectively to children with serious emotional disturbances in the Commonwealth.

410 F. Supp. 2d at 30.  The Court later concluded that the defendants’ claim that they had in place a system for providing home-based services was neither credible nor accurate.  See id. at 40 (“A review of how programs like MHSPY and CFFC tend to succeed explains why the Commonwealth’s primary method of delivery services so often fails.”).  In light of these findings, the defendants must establish a delivery system for home-based services that will cure the EPSDT violations found by the Court, that is clear and understandable; that is accessible, efficient, and effective; and that will reasonably ensure that the EPSDT violations do not recur.

2. The Defendants’ Plan, unlike the Plaintiffs’ Plan, does not include a structure that will ensure the prompt and effective delivery of services “at the earliest practicable date.”

The Defendants’ Plan barely mentions a system for delivering home-based services.  When it does, it prefaces the description with the caveat that it is merely the defendants’ “present intentions,” DP at 18, and then subsequently conditions this description with the bald statement that it is subject to change at any time for any reason in the defendants’ sole discretion.  DP at 18, 27.  Thus, the Plan, in reality, affords the Court, the plaintiffs, the families, and the public no idea whatsoever of how in-home support services will be delivered.  See Affidavit of Martha Knisley, hereafter “Knisley,” attached as Ex. 8, at ¶¶6-9 (lack of clarity and detail will confuse families, discourage providers, and delay implementation); Affidavit of Elizabeth Funk, hereafter “Funk,” attached as Ex. 9, at ¶¶5-7 (lack of specificity and definitive design impedes provider participation and delays service development).  This uncertainty threatens to undermine both the Plan and the service system.  In the absence of a clear and effective method of delivering in-home support services, timely implementation of the remedy will not happen.  Knisley at ¶9; Funk at ¶6.

The Defendants’ Plan proposes that there might be a Community Service Agency (“CSA”) in each designated area, but does not describe the role, responsibilities, functions, structure, or staffing of the CSA.  Knisley at ¶10; DP at 19.  Once again, the lack of a clear description of the functions of this central element in the system leaves the Court, the parties, families, and the public with no assurance, or even an inkling, of what CSAs will do.  Knisley at ¶11 (“the implementation of service system and the provision of services to children will be delayed”); Funk at ¶7 (lack of resolution of this key issue will disrupt existing system of care).  

EOHHS and DMH will identify the designated areas and generally establish qualifications, standards, and performance measures for the CSA, in their sole discretion and without any involvement or review by the plaintiffs, families, local stakeholders, experts, or the Court.  Knisley at ¶13; DP at 19-20.  Lacking the input of key stakeholders and those most knowledgeable about the characteristics of the local community, the CSA structure may not be knowledgeable, culturally competent, or integrated into the community.  Knisley at ¶13 (omission will undermine acceptability and effectiveness of plan); Funk at ¶8.  

MBHP will select the CSA, which must be a network provider of MBHP.  DP at 20.  This decision is a bit startling in light of the evidence at the trial and the Court’s finding that: 

Despite considerable effort, programs offered through MBHP frequently fail to provide Medicaid-eligible SED children with the comprehensive, reasonably well-coordinated treatment that their medical needs require.  Instead, with limited exceptions, the families of SED children are confronted by a patchwork of services, many with arbitrary time limits that are difficult to extend, and with a dearth of long-term in-home supports.  Defendants’ contention that, prior to September 30, 2004, services for SED children were available as long as medically necessary, is not credible and was repeatedly rebutted by the evidence.

410 F. Supp. 2d at 33.  There are significant risks in entrusting the most important developmental decisions to a managed care company, with no clear accountability by the defendants for this critical task.  Knisley at ¶15 (leaving it managed care company is “highly problematic”); Funk at ¶10 (consequence to children could be “highly detrimental”).  Even more startling, a MCO cannot be a CSA, thereby effectively eliminating the MHSPY program, which the Court found to be one of the few effective home-based programs in the Commonwealth.  410 F. Supp. 2d at 40.   

Under the defendants’ “present intention,” a CSA can provide all home-based services and does not have to use local community agencies.  Knisley at ¶16; DP at 19.  All managed care organizations may contract with the same CSA, but do not pay the same rates.  Funk at ¶11.  These features of the Defendants’ Plan threaten to further disconnect the delivery system from the community and seriously undermine its effectiveness.  Id. (experience in Massachusetts suggests this will not work, will undermine consistency and efficiency, and will further destabilize services).

The Defendants’ Plan does not include any timelines for completing any of the identified tasks necessary to establish a structure for delivering and accessing home-based services, or even more importantly, for implementing that structure and providing home-based services.  DP at 21.  Absent timelines, the Plan is simply an aspiration at best and a false hope at worst.  Knisley at ¶23; Funk at ¶19.  Finally, and predictably, the defendants’ entire method for delivering home-based services, including the CSA, providers, MCOs, and all other components, is subject to unilateral modification.  

The Plaintiffs’ Plan has one Community Service Agency in each designated area that provides the core components of in-home support services.  PP at 22.  EOHHS and DMH identify the designated areas, select the CSA with input from families and community leaders, and establish detailed qualifications, standards, and performance measures for the CSA, consistent with specified criteria.  PP at 22-27.  DMH, as the state mental health authority and agency statutorily responsible for children with psychiatric conditions, properly is the responsible agency for developing and overseeing this system.  Funk at ¶9; PP at 30.  Including key stakeholders makes it substantially more likely that the CSA will reflect the community’s values and characteristics, as well as be accessible and engaged with families.  Knisley at ¶14; Funk at ¶9.  

The functions, roles, and responsibilities of the CSA are described in detail, including: conducting comprehensive home-based assessments; training, employing, and supervising care managers; coordinating and overseeing Child and Family Teams; developing, monitoring, and implementing Individual Service Plans; providing or arranging in-home support services; prompting responding to emergencies with mobile crisis intervention services; contracting with local providers to ensure prompt access to needed services; and serving all children in the designated area with Medicaid-covered in-home support services.  Knisley at ¶12; PP at 23-25.  This level of detail is critical to ensure consistency, efficiency, and effectiveness of the central component to the service delivery system.  Knisley at ¶12 (more effective, more certain, and based upon proven models in other states); Funk at ¶9 (encourages provider participation).  

Each CSA must create a clinical partnership with affiliated providers that deliver in-home support services.  PP at 25.  This requirement makes it far more likely that the CSA will be involved with, and integrated into, the community and the existing network of providers.  Funk at ¶13 (more responsive to community and particularly minorities, more likely to reflect cultural diversity, more likely to provide prompt and culturally competent services and more likely to succeed).  

Under the Plaintiffs’ Plan, all managed care organizations contract with the same CSA, use the same affiliated providers, and pay the same rates for services.  Funk at ¶15.  A managed care organization can be a CSA under appropriate circumstances, and MHSPY can continue and expand.  PP at 25-26.  This is critical to ensure that children do not have to change health plans to obtain in-home support services, or shop amongst managed care plans, in order to find one that provides reasonable access to an adequate array of in-home support services.  Funk at ¶15 (will enhance consistency and effectiveness of services).  

EOHHS must pay reasonable rates for enhanced EPSDT screenings, preliminary and comprehensive assessments, and in-home support services to ensure timely access, to attract a range of qualified providers, and to promote effective treatment.  EOHHS must establish billing procedures that promote timely payment for these services.  PP at 29.  Specifying a standard for the cost of services, requiring a process for the payment of services, and affording the defendants the first opportunity to develop the actual rate and billing procedure is a skillful balance that can promote an effective delivery system for a Medicaid program.  Knisley at ¶22 (adopts Medicaid standard and is “essential if the plan has any hope of working”); Funk at ¶18 (current rates impede access and thwarts development of appropriate services).  The Plan appropriately balances the identification of the issues that must be addressed to construct an effective delivery system with the right of the defendants to decide how best to address those issues in drafting policies and procedures.  Knisley at ¶19 (plan is neither overly prescriptive nor overly deferential); Funk at ¶16 (DMH is proper entity to develop and monitor these standards).

Perhaps most significantly, the Plaintiffs’ Plan includes timelines for developing each aspect of the delivering system.  PP at 22-29.  Timelines for the provision of services are not only crucial for children who have been waiting years for needed services; they are also mandated by the Medicaid program to ensure services are provided promptly.  Knisley at ¶24.  Timelines are more than important benchmarks of progress; they are the critical element of a system reform initiative where many players with many responsibilities must cooperate to develop a system of care.  

I. The Defendants’ Plan Does Not Include Any Outcome Measures and Processes for Evaluating the Effectiveness of Home-Based Services, or Any Obligation to Address Deficiencies or Problems with the Provision of Home-Based Services or the Implementation of their Plan.

1. The Decision found that the defendants lack objective data on services actually provided to SED children, in violation of EPDST requirements to monitor and evaluate services.

States must collect and report data to CMS concerning screening, and must develop administrative structures to adequately monitor EPSDT services.  42 U.S.C. § 1396a(a)(43(D); 42 C.F.R. § 441.56(d), 452.58.  CMS requires States to establish procedures and methods for monitoring, planning, and evaluating EPSDT services that include “methods to assure that children receive … “treatment for all conditions identified as a result of examination or diagnosis.”  Manual § 5310.  Services must be provided in a timely manner, and consistent with reasonable standards of medical practice.  Id. at § 5310(B) and (C).  Data must be maintained on screenings, assessments, and treatment services.  Id. at §5320.2.  This information should be regularly reviewed to determine if the program is serving its intended purpose of both preventing and ameliorating mental health conditions – in other words, whether the processes are working and whether the services are effective.  In fact, under both federal and state Medicaid law, a key factor to consider is whether the treatment is effective in ameliorating the child’s condition.  See 130 C.M.R. § 450.204(B) (medical necessity requires determination of the effectiveness of proposed treatment).

The Court expressed concern over the absence of data on most services provided by MBHP, particularly when compared to the extensive outcome measurements generated by MHSPY and CFFC, which maintains detailed information on the services provided and their impact on the child and family.  “Significantly, Defendants offered no data at trial, and appeared to possess no data – not a shred of objective outcome measurement – confirming the benefits of the programs and services they offer through MBHP.”  410 F. Supp. 2d at 40.  Equally significantly, the outcome data of MHSPY and CFFC demonstrate the effectiveness of in-home support services, particularly when compared to treatment as usual.  Id. at 40-43.  

One key factor in the Court’s finding of noncompliance with the Medicaid Act was the absence of service and outcome data even as to a small, pre-selected group of children.  “[The defendants] did not, and apparently could not, offer any objective information on services actually provided to any specific sample of SED children.”  Id. at 51.  It noted that there was also little or no information on screening, assessment, identified needs, available services, and most importantly, the timely provision of recommended treatment.  Id. at 34-35.  

2. The Defendants’ Plan, as distinct from the Plaintiffs’ Plan, does not collect qualitative data, evaluate the effectiveness of services, or provide for corrective actions to address identified deficiencies.

The Defendants’ Plan requires quantitative data that simply counts “events” such as screens or assessments, but does not include any evaluation of the impact of these events or any other qualitative information.  Ironically, their Plan actually precludes the use of any evaluation data to measure compliance.  DP at 24.  This is precisely backwards and almost illogical.  Data should be used to measure progress, compliance, and most importantly, effectiveness in ameliorating the child’s mental health challenges.  See Affidavit of Robert Friedman, hereafter “Friedman,” attached as Ex. 10, at ¶¶6-7.  In the absence of information about the impact and effectiveness of the new services, it is impossible to determine whether the preventive and ameliorating requirements of EPSDT are being satisfied, and whether the EPSDT violations identified by the Court have been cured.
  Id. (no way to determine what is working and what to do, if it is not).  

The defendants’ proposed data collection system is not only limited in focus, but also in reality.  It must be created by a special legislative appropriation.  DP at 23-24.  From the date of that appropriation, the proposed data collection system will take many years to develop, although the Defendants’ Plan does not include any specific commitments or timetable for its implementation.  Friedman at ¶5; DP at 25.

The Defendants’ Plan does not require any corrective actions for identified problems.  In other words, regardless of the findings of the numerical data that the defendants propose to collect, no action or response is required.  This is directly contrary to the accepted practice in virtually all States that have quality assurance and quality improvement systems and that use data to modify and improve their systems.  Friedman at ¶7.  And once again, the type and use of data are subject to unilateral modification by the defendants without review or approval by the plaintiffs, the Court Monitor, or the Court.  DP at 27.  

The Plaintiffs’ Plan, on the other hand, recognizes the critical importance and use of data at all levels to inform judgments, evaluate outcomes, measure compliance, determine areas that need modification, and take corrective action.  Friedman at ¶9; PP at 36.  This approach is consistent with the practices in other States, the directions of the federal government in its evaluation programs, the recommendations of the President’s Commission on Mental Health, and the remedial orders approved by other district courts in similar EPSDT cases. 
  Friedman at ¶9.

The Plaintiffs’ Plan incorporates specific data collection and evaluation requirements for each component of the Plan, including screening, assessment, care management, team process, and service provision and utilization.  Id. at ¶10; PP at 37-40.  The results or outputs of this effort will be useful information on the key requirements of the Court’s order, the remedial plan, and the Commonwealth’s goals in creating this system.  Friedman at ¶10.  Their Plan includes specific methods, procedures, and instruments for evaluating the effectiveness of in-home services and the operation of care managers and teams, including standardized outcome measures like CAFAS scores and onsite reviews of children and families using validated processes and measures.  Id. at 11; PP at 38-39.  Each of these methods have been tested and proven invaluable in home-based programs in other States and in the MHSPY and CFFC programs in Massachusetts.  The onsite reviews are particularly important because they generate not mere scores and data, but clinical impressions, family input, and onsite observations about the child, the family, the services, the service providers, and the system.  Friedman at ¶11.  

The Plaintiffs’ Plan includes methods for evaluating the quality as well as the quantity of services, providers, and agencies.  Id.; PP at 39-40.  This is at the heart of both the EPSDT mandate to prevent and ameliorate mental health conditions, as well as the purpose of home-based services: to improve the functioning and mental health of the child.  Friedman at ¶11.  Finally, the Plaintiffs’ Plan requires corrective actions for identified problems with respect to screening, assessment, treatment planning, care management, service development, service utilization, service provision, and service effectiveness.  Id. at ¶13; PP at 40-41.  This approach is consistent with the entire concept of quality improvement, Friedman at ¶13, as well as the ultimate goal of this case: to comply with the Court’s orders, to implement the remedial plan, and to end the Court’s oversight of this system.

J. The Defendants’ Plan Lacks Any Timelines.

1. The Court found that the defendants violate the Medicaid Act’s requirement to provide services with “reasonable promptness.

The Medicaid Act requires that all medically necessary services must be provided promptly.  42 U.S.C. § 1396a(a)(8).  The EPSDT regulations, and CMS Manual, stipulate that services must be provided in a timely manner, consistent with reasonable standards of medical practice, and with an outer limit of six months from the date of screening.  42 C.F.R. § 441.56(e); Manual, § 5330.

The Court found that the defendants did not comply with the Medicaid Act’s reasonable promptness requirement.  410 F. Supp. 2d at 53-54.  “The fact that Defendants provide some services does not relieve them of the duty to provide all necessary services with reasonable promptness.”  Id. at 53 (citing Boulet v. Cellucci, 107 F. Supp. 2d 61, 79 (D. Mass. 2000)).  Importantly, the Court observed that a failure to comply with the reasonable promptness provision could be found “where a state fails to establish guidelines for the timely provision of services recommended after a screening.”  Id. at 27 (citing Kirk T. v. Houstoun, Civ. No. 99-3253, 2000 U.S. Dist. LEXIS 8768, at *14 (E.D. Pa. June 23, 2000) (violation of the “reasonable promptness” provision where the state lacked “some method of measuring timeliness,” thus making it “impossible to tell whether the state is in compliance with the Medicaid statute”)).

2.
The indefinite timeframe suggested by the Defendants’ Plan fails to comply with EPSDT as well as the defendants’ own proposed legal standard for their plan: “real prospects” for curing the federal law violation “at the earliest practicable date”.

Flouting federal law, the Defendants’ Plan has no timelines at all for substantial compliance, no firm timelines for specific tasks, and no timeframes for delivering needed services to any or all children.  See Affidavit of Marci White, hereafter “White”, attached as Ex. 11, at ¶8.  It merely “projects” a number of tasks as generally requiring “in excess of 36 months,” makes all dates provisional and allows every date to be unilaterally extended.  DP at 18-24.  And for many critical tasks, such as obtaining final approval from CMS for the proposed home-based services, there are no timelines at all or even a description of the activity, including who is responsible, when it will be done, and how it will be done.  Knisley at ¶¶24-26.  The Defendants’ Plan provides no realistic prospect of a timely remedy to federal law violations, and no suggestion whatsoever of reasonably prompt services.  It wholly lacks a sense of urgency that the Court identified as a critical deficiency in the current system.
   

It is common sense that a major systemic development effort, such as that proposed by the defendants and required by the Court’s Decision, is complex and requires clear tasks, timelines, and responsibilities.  White at ¶¶8,10.  In the absence of these provisions, the likelihood of that any plan will be implemented promptly and efficiently is slight at best.  White at ¶9 (without timelines, “neither the defendants not the Court will be able to track whether the activities required to achieve compliance are occurring”); Knisley at ¶24 (absence of specific timelines “makes it likely that the Defendants’ Plan will not implemented promptly and that full implementation will be far longer than needed”).  The Defendants’ Plan, which lacks any commitment whatsoever to complete any task within any timeframe, is almost destined for failure.  White at ¶15 (“open-ended timeframes are no different than no timelines”); Knisley at ¶29 (bodes ill for prompt completion of tasks or even the prospect of compliance).  And it certainly is not compliant with the requirements of the Medicaid Act.  

The Plaintiffs’ Plan, on the other hand, demands full compliance within three years, with an additional two years of ongoing monitoring and judicial oversight.  White at ¶¶17-18; PP at 43.  It incorporates incremental timelines for each system development activity and the partial and full implementation of needed services.  White at 12-14; Knisley at ¶31; PP at 22-30.  

K. The Defendants’ Plan Allows for Unilateral Modification of Every Provision, Without Notice to the Parties or Approval by the Court or Court Monitor, and Explicitly States that The Entire Plan Is Purely Voluntary and Unenforceable.

As noted throughout this Memorandum, a catchall sentence near the end of the Defendants’ Plan effectively renders their Plan meaningless: “Nothing contained in this Plan shall preclude Defendants from modifying actions they have taken or may take to implement this Plan.”  DP at 27.  In other words, every aspect of the Plan may be modified, in the defendants’ sole discretion, and without regard to any cause, standard, rationale, process, or review.  White at ¶16.  Thus, the clinical criteria for home-based services can be tightened, the proposed home-based services can be deleted or restricted, the screening and assessment process and instruments can be abandoned, the data collection on “events” can be discarded, and even the Plan itself can be essentially vacated.
  There is not even a requirement that the Court or parties be notified of a proposed modification.  This is tantamount to having no plan at all.
  Knisley at ¶32; White at ¶19.  The only constraint on this unfettered discretion to modify actions or provisions of their Plan is the general reservation that the defendants nevertheless must comply with the law.
  The Plaintiffs’ Plan recognizes the reality that no plan is perfect and that some changes are inevitable.  White at ¶20.  But it balances this reality with respect for the Court, the parties, and the rule of law.  It allows for modification pursuant to certain standards and flexible procedures, but only with the approval of the Court Monitor or the Court, except where the defendants explicitly are given the discretion to determine an element in the plan.  Id.; PP at 43-44.

Even if the defendants do not exercise their unilateral and unreviewable authority to modify their Plan in any way, they still will not have to comply with the Plan.  Or put more precisely, their compliance is totally voluntary and the Plan totally unenforceable.  DP at 27 (“Nothing shall require the Defendants to perform any aspect of this Plan that is not a requirement of the EPSDT or reasonable promptness provisions of the Federal Medicaid Act.”).  Only to the extent that their actions or inactions constitute a demonstrable violation of the EPSDT and reasonable promptness sections of federal Medicaid law, which presumably must be reproven again and again, can the Court require the defendants to take specific remedial actions, and then only actions that are explicitly mandated by these two provisions of the Medicaid Act.

This sweeping savings clause renders any attempt to assess compliance impossible, since there is no certainty as to which provisions are mandated by the Medicaid Act, and which ones are not.  In effect, a new trial will be necessary just to determine what is required, and then to compel the defendants to implement any enforceable aspect of their proposed remedy.  The Defendants’ Plan ignores the reality that the trial in this case has already been concluded, and the Court has already determined that the defendants are violating the law.  To propose a voluntary and enforceable plan, as the defendants intend to do, is simply not reasonably calculated to promptly and effectively redress the violation of federal law and prevent its reoccurrence.  This is not the law of remedies and, in and of itself, is a compelling reason to reject the Defendants’ Plan.

L. The Defendants’ Plan Lacks The Requisite Specificity and Detail That Is Necessary to Provide Clear Guidelines for the Defendants, Clear Expectations for Parents, Children, and Providers, Clear Standards for Measuring Compliance, and Clear Goals When Assessing Requests for Modification.

Finally, although parties can debate the level of specificity that should be included in a remedial plan, it is self-evident that the detail must be sufficient to establish clear obligations, clear compliance standards, and clear methods to measure compliance.  In the absence of this level of specificity and clarity, the parties and the Court will lack a common understanding of what is expected and when they are done.  White at ¶¶25-27.  

At almost every level and in almost every section, the Defendants’ Plan lacks the requisite specificity and detail necessary to guide the Commonwealth in its implementation, to ensure consistency and clarity among providers, to adequately inform families and providers about what will occur and how to access home-based services, to ensure prompt and efficient access to services, to establish clear compliance measures, and to adequately evaluate the defendants’ actions to assess compliance.  White at ¶23.  It lacks basic principles that are necessary to describe the purpose, goals, and intent of the remedy.  Id. at ¶21.  Such principles are commonplace in state agency plans for improving human services, are contained in the federal government’s child mental health programs (the CASSP principles), and are useful to the Court in assessing the core purposes and goals of the plan, in the event of a request for modification or termination of the Court’s remedial order.  Id. at ¶¶21-22.  

Although both parties agree that there should be a court monitor in this case, the defendants insist that they can veto the choice of the Monitor, effectively translating this position into their monitor, and not the Court’s.  Moreover, under the Defendants’ Plan, the court monitor must be terminated five years after their Plan is approved, regardless of the level of compliance.  (DP at 26).  Under the Plaintiffs’ Plan, a court monitor is appointed by the Court and serves for two years after compliance is achieved.  PP at 42-43.  Unlike the Defendants’ Plan, which simply mentions the advisability of informally resolving disputes, the Plaintiffs’ Plan also establishes a detailed dispute resolution procedure that must be exhausted prior to filing a motion with the Court, and may be employed to address other disagreements between the parties.  DP at 43.  

The Plaintiffs’ Plan includes principles that describe the purpose and intent of the remedy, and that mirror the CASSP principles adopted by the federal mental health agency, SAMHSA.  White at ¶22; PP at 2-4.  Their Plan is far more detailed, specific, and clear, allowing the Court to evaluate and determine compliance with specific activities and provisions.  White at ¶26.  Yet it is neither overly prescriptive nor interfering with the legitimate discretion of state officials.  Id. at ¶27.  Rather, it appropriately balances, both within and between subject matter areas, the need for specificity on certain issues (i.e., the description of mobile crisis intervention or the level of care management) with the need for discretion on others (i.e., the qualifications of staff to provide care management, the qualifications of service providers, and the actual rate paid for specific services).  Id. at ¶¶24, 17.

IV. CONCLUSION

The central finding of the Court’s decision may be synthesized as follows:

Children with serious emotional disturbances must be made aware of the availability of services and their entitlement to them; they need comprehensive assessments of the nature of their disabilities; each child also requires the development of a clinical plan to address the disability, and he or she needs a properly-trained and empowered person to monitor implementation and (when necessary) modification of the plan to ensure that its benefits are actually realized.  This is not, in the well-worn phrase, rocket science; diagnosing maladies, prescribing treatments, and monitoring outcomes is at the heart of what clinicians do.  Yet on the whole these medical services are not being provided, or are being provided inadequately, to the thousands of vulnerable children with serious medical needs who comprise the plaintiff class.

410 F. Supp. 2d at 31.  The Defendants’ Plan will not fundamentally alter this conclusion, either today or anytime in the near future.  Instead, it will perpetuate a regime of well-intentioned plans, paper promises, and a “general design of [a] system intended to provide children in the Commonwealth with EPSDT,” but with “no concrete evidence showing actual delivery of services.”  Id.  Moreover, the paper plan is neither enforceable nor even predictable, since the defendants may change any and every element of it at whim.  

For the reasons set forth above, the Court should reject the Defendants’ Proposed Remedial Plan and instead adopt and order the Plaintiffs’ Final Remedial Plan.  To the extent that the Court determines that expert testimony is necessary to clarify certain issues and provide further rationales for adopting the Plaintiffs’ Plan, the Court should schedule such hearing in early January 2007.
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�  At a hearing on September 13, 2006, the Court ordered the parties to submit legal memoranda, with accompanying affidavits, addressing the adequacy of the Defendants’ Remedial Plan Proposal (“Defendants’ Plan” or “DP”) to provide a prompt and effective remedy that would cure the EPSDT violations and prevent their recurrence, as well as suggesting any modifications to that Plan that are necessary to meet this standard.  On October 26, 2006, the defendants filed their Memorandum (hereafter “Defendants’ Memorandum” or “DM”) in response to the Court’s directive.


�   Each of the experts are available to testify at an evidentiary hearing, if the Court determines that this would be useful, in order to explain in further detail how the Defendants’ Plan is not likely to result in a prompt and effective remedy and is inconsistent with federal standards.


�  See also, Hills v. Gatreaux, 425 U.S. 284, 297 (1976) (“Once a right and a violation have been shown, the scope of a district court’s equitable powers to remedy past wrongs is broad, for breadth and flexibility are inherent in equitable remedies.”) (quoting Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971)); Cohen v. Brown Univ., 101 F.3d 155, 185 (1st Cir. 1996) (“In Cohen II we stated that it is “established beyond peradventure that, where no contrary legislative directive appears, the federal judiciary possesses the power to grant any appropriate relief on a cause of action appropriately brown pursuant to a federal statute.’”) (emphasis in original) (internal citations omitted); Emily Q v. Bonta, 208 F. Supp. 2d 1078, 1096-97 (C.D. Cal. 2001) (granting plaintiffs’ requested relief, over defendants’ objections, by imposing detailed requirements for provision of EPSDT). information in California).


�  See also Morgan v. McDonough, 548 F.2d 28, 33 (1st Cir. 1977) (noting that remedies within court’s discretion include receiverships and court-appointed masters); John B. v. Menke, 176 F. Supp. 2d 786, 807-9 (M.D. Tenn. 2001) (appointing special master over defendants’ objections where state had proposed inadequate revisions to remedial plan); Salazar v. District of Columbia, No. CA-93-452 (GK), 1997 WL 306876 at *2 (D.D.C. Jan. 17, 1997) (appointing monitor to aid court in enforcement of mandatory permanent injunction for EPSDT violation).  


�  See also Green, 391 U.S. at 441-42 (rejecting “freedom of choice plan” put forward by defendants where it failed to achieve desegregation in practice); Women Prisoners v. District of Columbia, 899 F. Supp. 659, 672-73 (D.D.C. 1995) (ordering additional health education, medical care and recreational activities for female inmates under Title IX).


�  The definition of SED used by the federal mental health agency, SAMHSA, is as follows:


A diagnosable mental health disorder found in children from birth to 18 years of age that is so severe and long lasting that it seriously interferes with functioning in family, school, community or other major life activities.  (emphasis added).  


See www.mentalhealth.SAMHSA.gov/features/hp2010/terminology.asp.


�  The seven categories are listed in the Defendants’ Plan, see DP at n. 1, but the Plan is limited to those Medicaid children who fit within the MassHealth Standard and CommonHealth eligibility categories.  The defendants apparently assume that since only children who receive MassHealth Standard are specifically mentioned in their own EPSDT regulations, 130 C.M.R. § 450144(A)(1)(b), this eliminates any EPSDT obligation they might have to other Medicaid children covered pursuant to their 1115 Demonstration Waiver.  But CMS’ Terms and Conditions for that waiver do not explicitly relieve the Commonwealth from providing EPSDT services to all covered children.  Instead, these Terms and Conditions make clear that any provision of the Medicaid Act not explicitly waived remains in full force and effect.  Therefore, the defendants must offer the full EPSDT benefit to all children they elect to cover under their Medicaid program.


� See John B. v. Menke, 176 F. Supp. 2d 786, 792, 802-803 (M.D. Tenn. 2001) (finding that state violated consent decree and Medicaid Act informing requirement where not enough information was presented to beneficiaries to adequately assess need for EPSDT services and informing left to discretion of MCOs).


�  Moreover, under the Defendants’ Plan, all of the proposed methods for informing and educating families and providers about home-based services are subject to unilateral modification by the defendants without review or approval by the plaintiffs, the Court Monitor, or the Court.  DP at 27.


� See John B. v. Menke, 176 F. Supp. 2d 786, 803-804 (M.D. Tenn. 2001) (holding that Tennessee violated screening requirements of EPSDT where failed to achieve screening goals set out in consent decree due “ill-informed physician corps and a patient population that is not as willing to see a doctor for well-child care”).


�  The Court relied upon DMH’s report to the federal government when it explained that:


Approximately 59,000 children under the age of eighteen in Massachusetts suffer from a serious emotional disturbance with extreme dysfunction, the most severely handicapped subgroup of SED children.  Many additional SED children suffer some lesser degree of impairment.  Approximately twenty to twenty-five percent of all Massachusetts children are Medicaid eligible.  Accordingly, employing a very conservative estimate, there are between 14,000 and 15,000 Medicaid-eligible children in Massachusetts with SED and extreme functional impairment.


410 F. Supp. 2d at 33.  


�  Other States, like New Jersey and Arizona, have not adopted these restrictions, and instead, have offered Medicaid-covered home-based services to children under their EPSDT programs without regard to the diagnostic label.  For instance, New Jersey and Tennessee’s home-based services programs are offered to all children who meet the federal definition of SED.  


�  It only allows assessments by trained MassHealth enrolled clinicians, although this term is not defined or explained.  DP at 8.


�  Like all other provisions of the Defendants’ Plan, the assessment process, instruments, and clinical criteria are subject to unilateral modification by the defendants without review or approval by the plaintiffs, the Court Monitor, or the Court.  DP at 27.


�  The CANS is a reliable instrument used in many other States for deciding which children with SED need more than outpatient treatment.


�  Certain children, because of the severity of their psychiatric disability and their history of mental health care, presumptively will receive a comprehensive, home-based assessment without the need for a preliminary one with the CANS.  PP at 9; Kamradt at ¶12 (most needy children should not have to go through preliminary assessment process to obtain a comprehensive assessment and home-based services).


�  The Court identified the key features of adequate case management services, finding that, with a few notable exceptions, children do not receive them: 


Such services, in most cases, will necessarily entail designation of a trained individual who (1) meets regularly with the child and his or her family, (2) coordinates necessary diagnostic efforts to ensure that the child’s disability is understood, (3) oversees the formulation of a plan to address the child’s needs, and (4) takes primary responsibility to ensure that the plan is carried out (by whatever state or private contract agencies may be involved) and appropriately modified as the child’s needs evolve.  The evidence detailing MBHP’s approach to case management provides a vivid picture of the deficiencies that plague this critical service. 


Id. at 38.


�  Ironically, this issue was a major concern for the defendants when they created CFFC and as they oversee MHSPY, with both programs expecting their care managers to serve no more than 8-10 children.


�  Only team decisions that require services in excess of outlier standards established by EOHHS, based upon its experience with MHSPY and CFFC, will be subject to further review.  PP at 14.


�  The crisis services described in the Defendants’ Plan are virtually identical to those in the Plaintiffs’ Plan.


�  CMS has approved MST for as a rehabilitative service, most recently in North Carolina under an amendment to its state plan.  The amendment also includes team assessments, individualized plan development, mobile crisis intervention, and intensive home-based services.  The state plan in North Carolina already included therapeutic foster care.  Valentine at ¶10.


�  The parties envision that CMS also will review and approve the in-home support services that are ordered by the Court.  In an effort to bypass this initial judicial determination, the defendants submitted a description of their proposed home-based services, as well as those proposed by the plaintiffs, to CMS prior to the Court’s determination of what interventions were required to remedy the violations of EPSDT.  In its order of November 14, 2006, the Court indicated that its discretion to design a remedial plan would not be limited by the defendants’ submission to CMS or by CMS’ response. 


�  The Affirmation of Michael Norton submitted in support of the Defendants’ Plan describes cost estimates for their home-based services that are pure conjecture and decidedly unreliable.  See Valentine at ¶20.  The estimate fails to disclose the basis for its calculations, does not vary depending on the severity of the child’s needs, and erroneously assumes that many home-based services are not covered by Medicaid.  Id. at ¶¶ 21-22.


�  It is also impossible to determine whether the service is medically necessary under MassHealth’s medical necessity regulation, to the extent they are relevant, since that determination can involve a comparison of the effectiveness of the proposed treatment with other alternatives.  130 C.M.R. § 450.204(A).


� See Salazar v. District of Columbia, No. CA-93-452 (GK), 1997 WL 306876, at *2-3, 7, 8, 10 (D.D.C. Jan. 17, 1997) (appointing monitor in addition to empowering “class counsel to monitor the remedial decree” where fashioning relief under EPSDT because “[e]nforcement of this decree will be a complex and time-consuming task.  Monitoring of its provisions is absolutely essential if they are to have their full impact;” requiring that defendants submit monthly reports to monitor regarding compliance with ordered remedy; and, imposing performance standards, including participation goals, on MCOs implementing court-ordered EPSDT services.)


� See Salazar v. District of Columbia, No. CA-93-452 (GK), 1997 WL 306876, at *2 (D.D.C. Jan. 17, 1997)  (“Defendants ask this Court to allow them six more months to continue to violate the rights of those poor people entitled to Medicaid benefits, despite the fact that they have been well aware, for at least several years, that they were not meeting federal and local statutory deadlines for the provision of such benefits.  The Court is not prepared to allow this situation to continue for another six months.”)


�  Modifications to the section of the Plan on service delivery are explicitly reserved to the defendants’ unilateral discretion.  DP at 24.  In fact, under their Plan, they are free to eliminate the proposed service delivery structure altogether, or change it in any way they see fit.  


�  The discretion normally reserved to the States, however, need not and should not be preserved to the detriment of the victims of the defendants’ violations or the effectiveness and promptness of the plan that is supposed to restore those victims to the position they should enjoy under the Medicaid Act.  See Milliken, 433 U.S. at 282.


�  “This provision will not relieve Defendants of their obligations under the Medicaid Act and the Court’s January 26, 2006 decision.”  DP at 27.  This is equivalent to claiming that the plaintiffs’ sole remedy for the defendants virtually vacating the Plan is to try the case all over again.
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