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PLAINTIFFS’ THIRTIETH STATUS REPORT

I.
Introduction   

Counsel appeared before the Court on December 10, 2015, to discuss the status of ongoing disengagement efforts and outstanding concerns regarding implementation of the Judgment.  This Court urged the parties, with the help of the Court Monitor, to maintain a sense of urgency in this phase of disengagement, including a “vigorous push” to “grapple with” remaining issues of alleged noncompliance.
  Plaintiffs subsequently focused their presentation on the limited capacity of the outpatient system to fulfill existing expectations under the Judgment, and the need for further actions to ensure that youth with SED who rely on outpatient clinicians as their hub service have reasonable access to Court-ordered remedial services, including adequate care coordination.  In response, the Court instructed both parties to submit separate Memoranda on the use of outpatient therapy to provide critical care coordination services for SED children and youth.  (Doc.708)   Given the importance of this issue, and the limited progress towards other pending disengagement tasks, it is anticipated that the upcoming Status Conference on March 4, 2016, will focus primarily on the issue of outpatient therapy.  However, a brief update on the status of other disengagement activities is provided below.
II.
 Status of Disengagement
Several disengagement activities have been delayed due, at least in part, to continued limitations on CBHI staffing within EOHHS and MassHealth.  Outstanding items include: 1) part two of the CANS outcome data report; 2) proposed outpatient guidelines; and 3) findings from the initial FY16 Massachusetts Practice Review (MPR), conducted in October of 2015.  As described in Defendants’ Interim Report on Implementation (Doc. 726) (hereafter Defendants’ Report), it appears that both the CANS outcome report and the revised outpatient guidelines finally will be available for review on March 4, 2016.  Because of the timing of these submissions, plaintiffs will not be in position to comment on the documents, or to discuss their implications prior to the hearing.

Although recent updates to the Protective Order (Doc. 714) have clarified the Court Monitor’s access to DMH client records, her review of DMH youth and their utilization of remedial services also remains pending, complicated by the availability and compatibility of relevant MassHealth and State agency data.  
In light of these delays, and the Commonwealth’s need for further internal consultation on the issue of outpatient services, meetings between the parties and the Monitor in December and January focused primarily on two issues: 1) responses to unacceptable clinical practice within IHT; and 2) systemic conditions impacting youth and families’ timely access to ICC and IHT.  These and other topics related to the parties’ joint disengagement efforts are discussed in greater detail below.
A.
CANS Outcome Data
In the spring of 2015, the parties agreed upon the scope and perimeters of an annual CANS outcome report that evaluates changes in both item level scores and domain scores for youth in IHT and ICC.  In October 2015, defendants produced the first installment of this report, assessing item level CANS data collected between January 1, 2013 and December 31, 2014.  This data set reported on the impact of service delivery on particular symptoms, behaviors and measures of functioning within the population. 
  In contrast, CANS domain data is expected to measure patterns of change and youth outcomes in broader categories such as Life Domain Functioning, Child Emotional and Behavioral Needs, and Child Risk Behaviors.   Plaintiffs look forward to reviewing defendants’ analysis of this data and to further discussions regarding what appears to be relatively small changes in youth outcomes under this metric. (Defendants’ Report at 9).
The Parties’ Plan for Ongoing CANS Data Analysis and Reporting anticipates that the annual CANS analysis will be completed around April of each year, with an additional report on a topic of special interest presented in October.  It is likely that continued workforce issues, and delays in the issuance of the initial outcome report, will negatively impact timeframes for the collection, analysis and dissemination of CANS outcome data in 2016.  
B.
Outpatient Guidelines
On September 7, 2015, defendants circulated an updated version of the Outpatient Guidelines for review by both the Monitor and the plaintiffs.  Plaintiffs responded with written comments on September 18, 2015.  At that time, it appeared there was increasing consensus on the need to describe both best practices and professional standards expected from outpatient providers, given the significant role they play in providing access to, and coordinating the delivery of, remedial services.  However, the parties have not discussed these guidelines, or their proposed content, for several months.  The long delayed revision to the Guidelines, which according to Defendants’ Report will be issued in the next week, must be further reviewed by the Monitor and plaintiffs.  This is especially important in light of recent efforts to examine options for enhancing outpatient capacity, and the potential relevance of Outpatient Guidelines to this undertaking.   
While plaintiffs are committed to useful and practical  Outpatient Guidelines, as well as other efforts to clarify outpatient providers’ responsibilities and expected standards for care, this approach does not address inherent limitations in the outpatient system.  Nor does it remove structural and systemic barriers which impact outpatient therapy providers’ capacity to perform essential care coordination activities.
  Absent a plan to enhance the capacity of the outpatient system, such as that described in Plaintiffs’ Proposal on Outpatient Therapy (Doc. 723), a significant subset of class members will continue to rely on a service model whose profound limitations directly informed the Court’s 2006 Memorandum and Order, and whose expected role in coordinating home-based services continues to compromise class members’ access to care today.

C.
Massachusetts Practice Reviews 

The FY2016 Massachusetts Practice Review (MPR) is expected to play a critical role in helping the parties, the Monitor and the Court evaluate ongoing disengagement efforts in ICC and IHT, measure class member outcomes, and assess overall system performance.  Although defendants’ have yet to distribute the October 2015 MPR report, initial feedback from this review of IHT providers suggests there are still significant problems with the delivery of this service.  Given the high utilization of IHT for class members, problems with assessment, treatment planning, care coordination and supervision have the potential to affect tens of thousands of youth and families, many of whom rely on IHT to secure and coordinate their receipt of other remedial services.  Additional client reviews are scheduled to take place between March and June of 2016.  Once statewide findings are available, the parties, with the help of the Monitor, can begin to evaluate whether and to what extent ongoing efforts to strengthen IHT will be sufficient to remediate identified shortcomings in service delivery.
D.
Timely Access to Remedial Services 
A key component of the disengagement process requires that youth and families have reasonable access to medically necessary remedial services, including the level of intensive care coordination available through ICC.  Compliance with the Judgment cannot be achieved when the remedial service system is unable to develop and sustain the service capacity required to deliver ICC and other home-based services to youth who need them, and to do so with reasonable promptness.  
On September 17, 2015, Plaintiffs’ Status Report highlighted the issue of persistent waiting lists for both ICC and IHT.  (Doc. 703).  During FY2015, steadily increasing wait times and lack of available service capacity posed significant barriers for thousands of youth and families. 
  Since the issue of waiting lists was elevated in recent discussions before the Court, monthly CSA reports have shown gradual reductions in wait times for youth entering ICC, although hundreds of youth continue to wait for a first appointment due to lack of provider capacity. 
  This modest improvement suggests that despite ongoing economic and structural issues impacting CSA providers’ ability to hire and retain qualified staff, some reductions in waiting lists can be accomplished.  
Unfortunately, waiting lists for IHT services did not improve during this time period.  Instead, the number of youth and families waiting, and the length of time for which they waited, both increased. 
  In December of 2015, 481 youth and families were waiting for an appointment with the first available in-home therapist, 50% of whom had been waiting more than 4 weeks.  Another 577 youth and families were waiting for a provider of their choice, with 40% waiting more than 4 weeks.  Statewide, available IHT service capacity shrunk from 2.3% in October to 1.4% in December, 2015.
The parties and the Monitor met in January 2016 to discuss issues affecting access to ICC and IHT, including: 1) the demands of delivering home-based services, given levels of productivity required by the rate structure; and 2) the inability of providers to offer salaries and benefits competitive with other State agencies and hospital-based behavioral health providers.  While acknowledging the negative impact of these factors on youth and families’ access to remedial services, and the extent to which access problems are often focused among particular regions or service providers, defendants continue to view these economic and workforce issues as largely outside their control, and unlikely to be impacted by system management or state-level interventions.
  
Achieving the goals of the Judgment and ensuring ongoing compliance with federal law require a home-based service system with clinically effective and financially viable service models, a collaborative mechanism for analyzing access issues when they do occur, and a demonstrated ability to proactively intervene and resolve these problems at the local, regional and state-wide levels.  The successful implementation of these systemic access requirements, and the delivery of professionally acceptable and effective remedial services, are clearly within the scope of the Judgment and have long been topics in the parties’ ongoing disengagement process.
  
Given continued limitations on access to ICC and IHT, additional strategies are needed to expand service capacity in the face of unmet demand, and to reduce waiting lists without compromising the quality, intensity and duration of medically necessary care.

E.
The Provision of Community-Based, Mobile Crisis Interventions 
In keeping with the parties’ joint disengagement plan, Kappy Maddenwald conducted an assessment of the MCI service system and submitted a written report of her findings dated March 31, 2015. (Doc. 694-2).  At that time, the parties agreed that the Commonwealth would proceed with plans to implement Ms. Maddenwald’s specific recommendations, including: 1) increasing the use of data to inform and improve service delivery to youth and families; and 2) expanding and enhancing MCI outreach activities to entities, communities and class members who may benefit from or otherwise interact with the service.

Defendants’ Report provides the first update on these activities in many months, demonstrating the importance of periodic status reports to the Court as a method of tracking progress towards these recommended actions.  At the same time, defendants’ process-oriented description of these efforts highlights the need for continuing data reporting on outcomes – including numbers of youth seen in emergency departments and the frequency with which MCI teams delivery mobile crisis services in community-based settings.  These quarterly and monthly data reports are the only source of information on the overall functioning of the MCI service system.  Moreover, they are required by the parties’ Disengagement Criteria (June 2013) and should remain available to the Court, the Monitor and the plaintiffs.  Since this and other MCI performance data are routinely collected for the benefit of MCE network management, and are now increasingly being used to support and improve provider delivery systems, the continuing reporting of this information should not present an undue burden for the Commonwealth or otherwise take away from energy required to continue its other quality improvement initiatives.   
Provided the plaintiffs, Court and Monitor continue to receive periodic reports on the implementation of Ms. Maddenwald’s recommendations, and ongoing data collection regarding class members’ experience with MCI, plaintiffs agree that no further remedial actions are required for purposes of disengagement at this time.
III.
Conclusion
Despite delays in specific disengagement activities and products, the parties continue to work closely with the Court Monitor to advance their collective goal of resolving, and thereby narrowing, disengagement issues still before the Court and, where necessary, identifying additional system reforms and corrective actions required in order to achieve and to sustain compliance with the Court’s Judgment.
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� See, Rosie D. Transcript, 6:20-7:8 (Dec. 10, 2015).  The Court went on to state: 





“In the end what I am interested in is pretty simple and that is that the system develop to the point where it addresses the issues that were first raised by the litigation and that were addressed in the remedial order and that the system that evolves is reasonably effective and can be counted on to continue to deliver reasonable effective services to these very, very, very needy kids.”





Id. at 17:21-18:2


� This initial draft report, titled Changes in Child Status During Behavioral Health Services in 2013 , was appended to Defendants’ December  2015 Interim Report on Implementation (Doc. 706-2) and discussed in Plaintiffs 29th Status Report (Doc. 707).  Concerns raised by the data set included: (1) the comprehensiveness of ongoing clinical assessments and resulting needs identification; (2) lower levels of resolution for commonly endorsed items like items like poor judgment, hyperactivity/impulsivity; and (3) the need for more trauma-informed approaches in the delivery of home-based services.  


� Defendants’ Report acknowledges the need to strengthen outpatient services and that its ability to function as a clinical hub for youth with SED “…depends on the capacity of the OP system to service the large numbers of youth (Class members) in need of care coordination.”  Id. at 6.





� “Right back to my original decision on the merits, one of the key things was coordination.  People were falling through the cracks because they were getting bits or pieces from different providers and this particular population of SED kids tends to have spectral problems and treatment tends to be effective only when there is coordination of various services…”  





Rosie D. Transcript, 24:4-10 (Dec. 10, 2015)  


� Among the issues highlighted for the Court during FY15 were steadily increasing waiting lists in ICC and IHT, low levels of enrollment among certain CSA providers, and declining enrollment in ICC generally.  (See, e.g., Docs. 622, 633, 657, 674,  695 and 703)  At the start of FY2016, youth entering service waited an average of 24 days for an initial ICC appointment to be offered, with over 44% of those waiting in excess of the Medicaid access standard.  





� At the close of December 2015, the last month for which data was available, 257 youth were waiting for ICC.  MCE follow-up reports issued in January showed that 96 of these youth and families were waiting because there was no available provider capacity.  Another 51 waited for access to a provider with the linguistic capacity to serve them.  On average, these youth had been waiting 24 days at the close of December.  Negatively impacting this statistic were six CSA providers who in December 2015 carried average waiting lists more than two times the Medicaid access standard.





� In October of 2015, 377 youth were waiting for the first available IHT provider, and 404 waited for a provider of their choice.  By November, 2015, youth waiting in those categories increased to 425 and 466, respectively.





� Defendants’ interest in improving clinical resources and training for IHT providers is positive, and may eventually improve workforce retention and effectiveness over time, but it is unlikely to have a significant impact on provider capacity or statewide access to IHT in the near term.  Similarly, it is unclear if recent 2% rate increases for ICC, and implementation of the alternative rate pilot, will have any discernible effect on hiring and retention rates for care coordinators – a problem that has been exacerbated by wage differentials between CBHI and DCF positions following the Commonwealth’s recent infusion of funding for the child welfare agency.





�  It is unclear why defendants would perceive that delivery of professionally acceptable IHT services to be “beyond the scope of disengagement activities.”  Defendants’ Report at 11.  In 2013, this topic featured prominently in the parties’ efforts to identify proposed criteria for disengagement, and were a central component to both the access criteria, which is plainly not being met at the present time given the long waiting lists for IHT, as well as the quality criteria, which similarly is not being met, as demonstrated by the recent findings of the MPR.  See, e.g., (Doc. 620-2; 623-2).  A subset of these criteria were addressed in the Joint Disengagement Summary – a table created at the Court’s urging and periodically updated to track progress towards specific agreed-upon tasks.  See, e.g. Doc. 701-1.  Both of these documents anticipate that information provided by the MPR will be used to evaluate the delivery of ICC and IHT services, the initial impacts of the Performance Guidelines, and the need for any further action to achieve compliance with the Court’s Judgement.   





� As noted in Defendants’ Report, CBHI staff have agreed to examine development plans and attend Technical Assistance meetings for 13 CSA providers whose average waiting lists exceeded the Medicaid access standard over a 13-month period beginning in September 2014.  This additional information should allow the parties and the Monitor to examine with more specificity the obstacles to ensuring timely access to care, as well as the effectiveness of remedial management strategies currently delegated to Massachusetts’ Managed Care Entities.





� Other report recommendations included the broader dissemination of un-blinded provider data on delivery of crisis services, promotion of providers’ ability to development and use of concurrent and prospective data analytics  to allocate limited resources, detect local trends or hot spots, and to evaluate providers’ delivery of family-centered crisis stabilization services.  See Plaintiffs’ 28th Status Report (Doc. 703).  
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