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PLAINTIFFS' OPPOSITION TO STATE OFFICIALS' MOTION FOR A 

PROTECTIVE ORDER LIMITING THE SCOPE OF 

PLAINTIFFS' DISCOVERY DEMANDS
I.
INTRODUCTION

Despite the amended protective order approved by the Court on January 9, 2002, despite the Court's April 14, 2003 Order compelling the production of documents containing confidential information, and despite the Court's reaffirmance of that Order at a hearing on July 10, 2003, the State Officials continue to refuse to produce most documents that contain confidential information about classmembers, including the classmembers' own medical records.  See Affirmation of Michael O'Neill at  3, attached to the Defs.' Motion for a Protective Order.  Instead, they have filed yet another motion, most of which simply repeats, virtually verbatim, the arguments twice made and twice rejected by this Court concerning the scope of state and federal confidentiality provisions.  Compare Memorandum in Support of State Officials' Motion for a Protective Order Limiting the Scope of Plaintiffs' Request for Documents, at 10-19 (hereafter Mem.) with Opposition to Plaintiffs' Motion to Compel at 4-10, dated March 18, 2003.  


The defendants seek to distinguish this motion from prior unsuccessful attempts to limit document production by focusing, this time, on non-classmembers, and arguing that they are not encompassed within the Court's prior ruling or the amended protective order.  This argument is plainly inconsistent with the position taken by the State Officials just a month ago, when they submitted to the Court a proposed Supplemental Protective Order that specifically mentions and clearly applies to non-classmembers, as well as to classmembers and their families.  See Ex. 1,  10.  Moreover, this motion primarily relies upon a distinction between classmembers and non-classmembers that is nowhere in the class definition approved by the Court on March 29, 2001.  In any event, the State Officials cannot rely upon even a valid distinction to deny plaintiffs access to information about persons clearly encompassed within the class definition, including the named plaintiffs.  The Court should not continue to tolerate this continued delay in producing relevant and necessary confidential information and should deny this motion for the reasons set forth below.

II.
BACKGROUND

The first half of the State Officials' Memorandum summarizes the procedural history of this litigation.  See Mem. at 1-8.  It omits, however, the defendants' actual conduct under the various court orders:


1.
Although the parties agreed, and the Court approved, an amended protective order authorizing the limited distribution of confidential documents concerning classmembers and their families, the defendants refused to produce any requested documents when they responded to the plaintiffs' First Request for Documents and Third-Party Subpoenas during February and March 2003.  As a result, the plaintiffs were forced to file a motion to compel.


2.
Even after the Court subsequently ordered that all such documents be produced "forthwith", the defendants still did not do so.  Nor did they seek any relief from the Court's order.  As a result, the plaintiffs were forced to file another motion, this time to establish deadlines for responses to discovery requests.


3.
Although the Court subsequently reaffirmed at a hearing on July 10, 2003 that it expected these documents to be produced immediately, the defendants continue to refuse to produce this information to this day.


4.
Despite written assurances shared with the Court at the July 13th hearing from lawyers for the DMA's agents -- the Massachusetts Behavioral Health Partnership and other managed care companies -- that they would immediately produce client confidential information in their possession, they have now recanted on this commitment and subsequently refused to do so.  See Exs. 2 and 3. 


5.
Even after the plaintiffs assented to the defendants' Motion for Supplemental Judicial Findings in order to alleviate any remaining concern about state and federal confidentiality provisions, and despite the defendants' assurances that such findings would allow them to promptly produce confidential information and documents, see Ex. 4, the State Officials persisted in refusing to disclose this information and now have filed a motion for a protective order that broadly encompasses any document that "might" implicate a non-classmember.


6.
While the only classmember/non-classmember issue raised at the July 10th hearing concerned children who were not eligible for Medicaid and, therefore, who are not classmembers, the State Officials now seek to treat as non-classmembers and to preclude producing documents concerning any child "for whom there is no indication of a prior request for 'intensive home-based [EPSDT] services,' i.e. individuals are not identified on any list of centralized database as waiting for these services."  Mem. at 9. 


7.
Despite the fact that the plaintiffs and the Court were led to believe that DMH was the only agency with difficulty distinguishing between classmembers and non-Medicaid eligible children, now DSS, DMR, DMA and the managed care companies argue that they should be relieved of producing documents about classmembers, including their medical records, that might also mention a non-party.   


8.
Finally, while the defendants submitted to the Court, on July 7, 2003, a Supplemental Protective Order that encompassed and provided protection non-classmembers, see Ex. 1, they now have filed a motion seeking to preclude the production of documents that include confidential information of both classmembers and non-classmembers.


Significantly, despite the Court's order of July 10, 2003, the State Officials, with the limited exception of DMR, have not produced any documents concerning confidential information with respect to classmembers.  Moreover, DMA has not responded to the plaintiffs' interrogatories with either responsive information or the identification of specific documents that contain such information.
 And EOHHS has failed entirely to file supplemental answers by July 31, 2003, as ordered by the Court.  In effect, the State Officials have flouted the Court's orders once again, leaving the plaintiffs without the needed information about the class that is necessary to complete their discovery pursuant to the Court's revised schedule of July 11, 2003.

III.
THE PLAINTIFFS HAVE ONLY REQUESTED CONFIDENTIAL INFORMATION ABOUT CLASSMEMBERS AND THEIR FAMILIES.

As the defendants' recognize, the Court certified a class on March 29, 2001, that includes:


All current or future Medicaid-eligible residents of Massachusetts under the age of twenty-one who are or may be eligible for, but are not receiving, intensive home-based services, including professionally acceptable assessments, special therapeutic aides, crisis intervention, and case management services.


The class is undisputedly limited to children who are or may be eligible for medical assistance under the Commonwealth's Medicaid program.  Similarly, it is limited to children who are eligible for home-based services.  But this class definition is not restricted to children who have submitted a formally request for intensive home-based services, or who are on a computer list as waiting for these services, as the defendants state.  Mem. at 9.  The defendants' additional condition on classmembership is unwarranted and inconsistent with the Court's definition.  It is particularly troubling in light of the oft-stated position of the Commonwealth that they do not provide intensive home-based services or offer any program or have any documents about such services.  Opp. to Motion to Compel at *.  Thus, the defendants' redefinition of the plaintiff class is little more than a thinly veiled effort to moot the case, since elsewhere the defendants contend that they are not aware of "any child who has demonstrated to DMA a medical need for intensive home-based services."  Mem. at 3, n.3.


Using the actual definition certified by the Court, the plaintiffs requested various documents and submitted interrogatories seeking confidential information about children.  "Children" are defined in each document request as a "current or future recipient of Medicaid in the Commonwealth of Massachusetts who are under the age of 21 years and eligible to receive behavioral mental health services under the EPSDT provisions of the federal Medicaid Act."  See Ex. 5.  This definition essentially tracks the class definition.  Thus, the plaintiffs' discovery has been limited to information about classmembers.  To date, the plaintiffs have not sought any information about persons not eligible for Medicaid, persons not eligible for behavioral health services, or other non-classmembers.
  At this point, they expect to focus their discovery and trial evidence to the mental health needs of classmembers and the absence of services to meet classmembers' needs.  Therefore, the non-classmember controversy raised by the defendants' motion is provoked by their resistance to producing confidential information about children who are within the plaintiff class, within the scope of the Amended Protective Order, and encompassed by the Court's April 14, 2003 Order compelling production of confidential information.


The controversy, to the extent one exists, is the result of the defendants maintaining information about classmembers in a manner that may incorporate data about other individuals.  They note that some documents contain the names of children for whom their Medicaid status, and thus their classmembership cannot be definitively determined.
  Aff. of O'Neill at  7.  Other documents contain information about children who are clearly Medicaid-eligible, but for whom the eligibility for behavioral health services cannot be conclusively determined at this time, at least without considerable effort.  Aff. of George at  9; Aff. of Jeffrey at  6.  Finally, the medical records of some named plaintiffs contain references to certain third parties, such as neighbors, who clearly are not classmembers.  Aff. of O'Neill at  3.  DSS claims that its documents contain information about families that is often highly personal, although this observation is of questionable relevance given the scope of the present protective order that safeguards the privacy interests of both classmembers and their families.  Aff. of Getman at  4.  The obvious and customary manner of addressing this non-party material is to delete or redact the objectionable portion.  To the extent this is impossible or burdensome, then case law clearly establishes the right to obtain facts about non-parties where necessary to adequately prove facts about the plaintiffs.
  

IV.
COURTS COMMONLY REQUIRE THE PRODUCTION OF INFORMATION ABOUT NON-CLASSMEMBERS WHEN NECESSARY, AND SUBJECT TO APPROPRIATE RESTRICTIONS OR PROTECTIVE ORDERS. 


Courts frequently are asked to compel production of data about non-parties, including confidential information, and have generally ordered such production when relevant or necessary.  U.S. ex rel. Roberts v. QHG of Indiana, Inc., 1999 WL 3324395 (D. Ind. Feb. 26, 1999) (plaintiffs, alleging Medicaid fraud in treatment of infants, sought peer review information and complete medical records of all infants treated in past eight years; Magistrate orders production, rejecting confidentiality arguments and privileges); Hicks v. Robeson County, 187 F.R.D. 232 (E.D.N.C. 1999) (white employee alleging reverse discrimination entitled to breakdown of county work force by name, race, and salary).  As with confidential information about parties, courts weigh the probative value of the discovery against the confidentiality or privilege asserted.  Virmani v. Novant Health Incorporated, 259 F.3d 284 (4th Cir. 2001) (confidential hospital peer review records, containing data about non-parties over the past fifteen years, must be disclosed in civil rights discrimination case).  They recognize the broad federal interest in vindicating federal rights, and balance public policy or public interests which mitigate towards the plaintiffs need for access.  United States v. Westinghouse Electric Corporation, 638 F.2d 570 (3rd Cir. 1980) (strong public interest in facilitating federal agency reviews justified production of employee medical and personnel records).  As long as the requested information is relevant to the case, or necessary to the plaintiffs' discovery, then statutory and other protections for non-parties must yield to the federal interest in vindicating the civil or other federal rights of citizens.  
Relevancy is broadly construed and exists if there is any possibility that the information sought may be relevant to the subject matter of the action.  See Scott v. Leavenworth Unified School District No. 453., 190 F.R.D. 583 (D. Kan. 1999) (school official entitled to medical and personnel records of employees since these are relevant to ADA claim for failure to provide reasonable accommodation to plaintiff's disability).  Confidentiality  ...generally does not constitute grounds to withhold information from discovery.  Sithon Maritime Co. v. Holiday Mansion, 1998 WL 182785 at *10 (D. Kan., */* 1998).  See also, Carney v. City of Shawnee, Kansas, 1998 WL 231133 (D. Kan., May 6, 1998)) (court denies broad protective order against disclosure of personnel records of non-party employees, and compels production for review by plaintiff's counsel and experts).  While good cause may exist to protect certain discovery information, bald assertions of confidentiality do not suffice.  See EEOC v. Kansas City Southern Railway, 2000 WL 33675756 (D. Kan., Oct. 2, 2000).


Often additional measures are taken to safeguard the interests of non-parties, such as protective orders, other limitations on disclosure, or restrictions on access.  Geurra v. Board of Trustees of California State Universities and Colleges, 567 F.2d 352 (9th Cir. 1977) (Chicano employees entitled to faculty performance records, given multiple methods for protecting confidentiality such as sealing and concealment of names at trial); Kerr v. United States District Court for the Northern District of California, 511 F.2d 192 (9th Cir. 1975) (prisoners entitled to personnel records of correctional department staff subject to a protective order); Chesa International, LTD v. Fashion Associates, Inc., 425 F.Supp. 234 (S.D.N.Y. 1977) (Magistrate orders production of customer information in trademark infringement action, but limits access to plaintiff's attorneys); La Chemise Lacosta v. General Mills, Inc., 53 F.R.D. 596 (D. Del. 1971) (names of customers could be released subject to protective order).


In its April 14, 2003 Order, the Court has already held that the federal interest in enforcing the EPSDT provisions of the Medicaid Act outweigh the privacy interests of classmembers or confidentiality concerns of the state agencies.  The medical records of the named plaintiffs, as well as documents revealing the identities, needs, and services of classmembers are clearly relevant.  They are not made any less relevant or necessary simply because it is co-mingled with the names or data about non-parties.  To the extent it is not possible or efficient to redact or segregate the non-party data, then this information becomes relevant and necessary.  Such information is similar to the medical and personnel files of non-parties customarily compelled by courts in other civil rights cases.  There are ample methods for protecting the privacy interests of these third parties, including several identified by the defendants themselves: redaction, a protective order that encompasses non-classmembers as well as classmembers and their families, restrictions on access, and concealment at the time of trial.

V.
TO THE EXTENT THE STATE OFFICIALS DETERMINE THAT REDACTION OF CONFIDENTIAL INFORMATION CONCERNING NONCLASSMEMBERS IS BURDENSOME OR IMPRACTICAL, THEY CANNOT REFUSE TO PRODUCE DOCUMENTS CONCERNING CLASSMEMBERS.

A.
The State Officials Cannot Withhold Relevant Documents and Already Compelled Confidential Information About Classmembers Simply Because They May Contain Information About Non-parties. 


The State Officials purpose in seeking this protective order is a bit obscure.  They do not suggest specific language for their proposed order, nor present any justification for withholding information about classmembers that is co-mingled with references to non-parties.  Because the State Officials are unable to indentify, with certainty, each person in the class, they propose not producing any information about any child who is not conclusively a member of the class.  


This over-inclusive and irrational approach to the issue is exemplified by the varied and inconsistent points made in the affidavits attached to the motion.  For instance, DSS describes the types of information in a client record and notes that it is of "highly personal nature on individual family members."  Aff. of Getman at  4-6.  Since families as well as children are covered by the protective order, and since DSS does not describe any problems in identifying who is a classmember, DSS' concern with the current protective order is unclear.  Similarly, DMA -- which only has information on Medicaid recipients -- seems to be troubled by its inability to identify those classmembers who currently receive medication related to a mental health condition.  This ambiguity does not necessarily or even logically translate into one about non-classmembers, however, since the class is broadly defined and children may be eligible for intensive home-based services even if they do not currently take a particular type of psychiatric medication.  The same is true for DMR's inability to distinguish which type of family support services a child receives, or DSS unstated confusion over which of the children in its care actually have psychiatric, behavioral, or serious emotional disturbances.  


There is no dispute that the State Officials possess data, documents, and records that involve children who do have psychiatric disabilities, who are receiving some type of mental or behavioral health services, or who are struggling with compelling, unmet treatment needs. The State Officials inability to precisely categorize all children into classmembers and non-classmembers, or their co-mingling of data about both, does not justify their denying the plaintiffs access to available information about classmembers.  Thus, lists that contain children who are waiting for mental health services, some of whom are receiving Medicaid and others who may or may not be eligible for Medicaid cannot be withheld simply because DMH is not sure.  Similarly, if a named plaintiff's medical record contains the names of neighbors, and the state agency is not willing to redact these references, then it cannot withhold the entire record because it mentions a non-party.  Finally, where agencies have documents concerning children who receive Medicaid, they cannot refuse to disclose these documents solely because they cannot conclusively verify that each child noted in the document actually needs intensive home-based or other behavioral health services.

  
The State Officials apparently are attempting, through this motion, to insulate themselves from producing any confidential or client-related data if they cannot determine that information solely relate to a classmember, as they have defined that term.  Similarly, they seek the Court's protection from releasing any documents concerning known classmembers when those documents also contain information about possible non-classmembers, since they cannot determine the classmember status of their own clients.  The protective order they request, the terms of which are not specified, is far more over-inclusive that the problem it attempts to address.  Rather than issue such a blanket prohibition on producing any documents or information about Medicaid-eligible children, the Court should consider less drastic alternatives that more reasonably balance the plaintiffs' need for information about the class and the privacy interests of non-parties.


B.
If It Determines Further Protections Are Appropriate, the Court Could Amend Its Supplemental Findings of July 30, 2003, as Originally Proposed by the Defendants or Expand the Current Protective Order, as Proposed by the Department of Mental Health, to Encompass Non-classmembers.

Prior to filing their Motion to Compel Confidential Information last March, the plaintiffs conferred with the defendants and various state agencies both to narrow the requested information and to specifically address the State Officials' over-breadth concerns about classmembers and confidentiality.  For each agency, the plaintiffs proposed methods for narrowing the scope of documents and information requested.  For instance, the plaintiffs agreed to accept confidential information for only those DSS clients who participated in certain programs specifically designed to provide behavioral health services to children with serious psychiatric conditions or emotional disturbances.  They requested the full medical record only for the nine named plaintiffs.  For each of the agencies, the plaintiffs' interrogatories asked for the identities and addresses only of those children admitted to specific programs during one month (November 2002) in the past five years.  These substantial efforts to limit the confidential information that must be produced is neither acknowledged by the defendants nor discussed as a good faith method of addressing their concerns.


In addition to these efforts, the plaintiffs have always been willing to amend the current Protective Order or to expand the Supplemental Findings to include non-classmember children or other third parties.  The defendants proposed such a further amendment as part of the parties' Joint Case Management Statement but subsequently withdrew it.  See Ex. 1.  At least some of the State Officials now renew that proposal.  See Aff. of O'Neill at  8 ("DMH requests that the Court order the production of documents that may include non-class members be subject to the terms and conditions of the Protective Order...").
  Either the Court could could further amend the Protective Order,
 or it could modify its Supplemental Findings, entered on July 30, 2003, to address these concerns and satisfy DMH's request.
  These are far more preferable and reasonable approaches than allowing the State Officials' motion for a sweeping and over-inclusive protective order.  

VI.
CONCLUSION

For the reasons set forth above, the Court should deny the defendants' motion.  If it believes specific protections are needed to safeguard the privacy interests of non-parties, it should amend either the Protective Order or its Supplemental Findings, as indicated above.  Finally, it should require that all of the requested documents, outstanding interrogatories, and other discovery concerning classmembers be produced by August 31, 2003, in order that the parties can meet the timelines in the Revised Scheduling Order.







RESPECTFULLY SUBMITTED







BY THEIR ATTORNEYS,







__________________________







Steven J. Schwartz







Cathy E. Costanzo







Center for Public Representation







22 Green Street







Northampton, MA 01060







(413) 586-6024







BBO#448440







BBO#553813







James C. Burling







John Rhee







Hale and Dorr, LLP







60 State Street







Boston, MA 02109







(617) 526-6000







BBO#065960







BBO#650139







Frank Laski







Mental Health Legal Advisors Committee







294 Washington Street







Boston, MA 01208







(617) 338-2345







BBO#287560

I hereby certify that a true copy

of the above document was served

upon all counsel of record by mail 

on August 14, 2003.

Steven J. Schwartz 

Cathy E. Costanzo




     �  In its initial response to these interrogatories, DMA simply stated that the answers could be found in the documents that had produced.  In response to the plaintiffs' objections, the Assistant Attorney General conceded at the hearing on July 10, 2003 that such answers were not appropriate and would be supplemented by July 31, 2003 with references to the specific documents that contained the requested information.  The supplemental answers, timely filed, now reverse course, claiming that DMA does not maintain the requested information and that there are no documents responsive to these interrogatories.  Instead, DMA proposes that the plaintiffs pay for the creation of the documents DMA previously insisted that it had.


     �  The defendants' irresponsibly suggest that there are up to 350,000 classmembers because  there are 350,000 children eligible for any type of EPSDT services, such as preventative screens, immunizations, dental assessments, and periodic medical checkups.  See Mem. at 3, n.3.  The suggestion ignores both the purpose of this lawsuit and the class definition, both of which focus on children with serious psychiatric disabilities who need intensive mental health services.  The number of children with these conditions and needs is obviously far smaller.


     �  Consequently, the plaintiffs need not make any showing at this time why confidential data about non-classmembers is relevant and should be disclosed, or why the various statutory provisions repeated, once again, in the defendants' Memorandum should be construed to authorize disclosure of non-classmember data.


     �  DMH estimates that approximately one-third of the children which it serves are not currently receiving medical assistance benefits, although there is no reliable projection of how many of these may be Medicaid-eligible.  Aff. of O'Neill at  4.


     �  The question of whether redaction is possible or whether other feasible methods exist for protecting the interests of non-parties is discussed in section V, infra.


     �  The defendants do not mention, let alone discuss, this entire line of precedent for the release of confidential non-party information.


     �  The other portion of DMH's suggestion, that the plaintiffs be prohibited from contacting children mentioned in these documents, should be rejected as unnecessary and an inappropriate interference with the plaintiffs' ethical obligations to investigate conditions affecting classmembers or potential classmembers.


     �  Specifically,  1 of the amended protective order could include the words "as well as non-classmembers and other third parties" after the words "members of the plaintiff class and their families."


     � Specifically,  4 could be amended by adding the words "as well as non-classmembers and other third parties" after the phrase "plaintiffs' class members."







